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United States Court of Appeals for the 

District of Columbia 


No. 6336. 


Continental Baking Cobpokation, Petitioner, 


vs. 


Guy T. Helvering, Commissioner of Internal Revenue. 


1 Docket No. 61603. 1 

i 

Continental Baking Corporation, Petitioner, 

V • 

Commissioner of Internal Revenue, Responcfent. 


Appearances: 

For Petitioner: Raymond F. Garrity, Esq. 
For Respondent: E. L. Corbin, Esq. 


Docket Entries. 


1932. 


Feb. 1. Petition received and filed. Taxpayer j notified. 

(Fee paid.) | 

Feb. 1. Copy of petition served on General Counsel. 

Feb. 27. Answer filed bv G. C. 

* j 

Mar. 8. Copy of answer served on taxpayer. General 

Calendar. j 

1933. | 

Mar. 7. Hearing set April 6, 1933. j 

Mar. 15. Motion for 90 days continuance filed by taxpayer. 

3/21/33, granted to June 1, 1933. j 

June 1. Hearing had before Mr. Marquette, Div.i 1. On 

merits. Submitted. Stipulation of facts filed 

at hearing. Petitioner’s brief due July 3 

(serve) Aug. 15, 1933. Respondent’s brief due 

Julv 24, 1933. ! 

* * 

1—5608-C ! 
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1933. 

June G. Transcript of hearing of June 1, 1933, filed. 

June 27. Brief filed bv taxpayer. G/29/33, copv served on 
G. C. 

July 21. Stipulation to reopen for purpose of including 
additional facts filed. 

July 21. Motion to reopen to accept above stipulation filed 
bv G. C. Granted and supplemental stipulation 
filed. 

Julv 21. Brief filed bv G. C. 

* » 

Aug. 1. Reply i brief filed by taxpayer. 8/2/33, copy 
served on G. C. 

Aug. 19. Motion for leave to file memorandum of addi¬ 
tional authorities. Memorandum lodged, filed 

O 7 

bv taxpayer. 8/16/33, Granted. 

1934. 

April 11. Findings of fact and opinion rendered. John J. 

Marquette, Div. 1, Judgment will be entered 
under Rule 50. 

May 1. Notice of settlement filed by G. C. 

Mav 3. Hearing set Mav 23, 1934, on settlement. 

» *- • 

May 8. Consent to settlement tiled by taxpayer. 

May 16. Decision entered. John J. Marquette, Div. 1. 

July 11. Stipulation of venue filed. 

July 12. Petition for review by Court of Appeals for D. C. 

with assignments of error filed by taxpayer. 

Julv 12. Proof of service filed. 

* 

Aug. 30. Agreed pnrcipe filed. 

Sept. 10. Order enlarging time to Oct. 1, 1934, for trans¬ 
mission and delivery of record entered. 

* 

2 [Stamp:] U. S. Board of Tax Appeals. Filed 

February 1, 1932. 

United States Board of Tax Appeals. 

Docket No. 61603. 

Continental Baking Corporation, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above-named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Commissioner 
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! 

of Internal Revenue in his notice of deficiency, lT:AR:A-6- 
JMK-60D, dated January 4, 1932, and as a hasisj of its pro¬ 
ceedings alleges, as follows: | 

1. The petitioner is a corporation, organized! under the 

laws of the State of Maryland, with principal ojflice at 285 
Madison Avenue, New York, New York. j 

2. The notice of deficiency, a copy of which isj hereto at¬ 
tached and marked “Exhibit A’’, was mailed tp the peti¬ 
tioner Januarv 4, 1932. 

* • • i 

3. The taxes in controversy are income taxes, for the cal¬ 

endar year 1929, and for $5,393.08, all of which ainountisin 
dispute. The petitioner overpaid its tax for thp calendar 
year 1929 in the amount of $0,265.61. j 

4. The Bakeries Service Corporation is a subsidiary of 

the petitioner herein and returned its income fojr the year 
1929 on Form 1122 in the Consolidated Income Tax Return 
(Form 1120) filed bv the petitioner for the calendar year 
1929. ' j 

5. The determination of tax set forth in the sai(l notice of 
deficiency is based upon the following errors: 

3 (a) The failure of the Commissioner to allow as 

a deduction from gross income Capital Stf>ck Taxes 
paid during the year 1929 by the Bakeries Servide Corpor¬ 
ation in the amount of $49,028.00. 

(b) The failure of the Commissioner to allow as a deduc¬ 
tion from gross income Depreciation on Patents sustained 
during the year 1929 by the Bakeries Service Corporation 
in the amount of $56,960.05. 


6. The facts upon which the petitioner relies as the basis 
of this proceeding are, as follows: 

(a) The petitioner filed its Capital Stock Tax Return 

(Form 707) as required by law in July, 1925, with the Col¬ 
lector of Internal Revenue, for the taxable year enjded June 
30, 1926. * j 

(b) No Capital Stock Tax was shown to be dfie on the 
said return, but on the contrary the petitioner claimed ex¬ 
emption from the Capital Stock Tax on the said rleturn be¬ 
cause it is a holding company not actively engaged in the 
transaction of business and, therefore, exempt from the 
Capital Stock Tax. 

(c) On July 12, 1928, the petitioner received from the 
Commissioner of Internal Revenue its first commfinication 
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relative to its Capital Stock Tax Return for the year ended 
June 30, 1926. 

(d) On December 13, 1928, the Commissioner advised pe¬ 
titioner that it was “doing business,” as that term is used 
in the Capital Stock Tax Act, and proposed a Capital Stock 
Tax of $60,765.00 for the year ended June 30, 1926. 

(e) On December 26, 1926, the said tax was assessed. De¬ 
mand was made for this tax on Januarv 16,1929, bv the Col- 
lector of Internal Revenue and on January 26, 1929, a claim 
for abatement was filed. 

(f) On May 20, 1929, the Commissioner by Form 7802 
advised petitioner that it was liable for Capital Stock Tax 
for the year ended June 30, 1926, but allowed the abatement 
claim in the amount of $11,737.00. The balance disallowed 
$49,028.00 was paid by Bakeries Service Corporation on 

June 7, 1929. 

4 (g) The Bakeries Service Corporation, by contract 

dated July 19,1927, purchased from Ashley F. Ward, 
for a consideration of $250,000.00, to be paid in cash, certain 
United States Patents, as follows: 


(1) Patent Xo. 1,098,552, dated June 2,1914 and expiring 
June 2, 1931. 

(2) Patent Xo. 1,144,952, dated June 29, 1915, and expir¬ 
ing June 29, 1932. 

(3) Patent Xo. 1,144,953, dated June 29, 1915, and expir¬ 
ing June 29, 1932. 

(h) The Bakeries Service Corporation sustained depre¬ 
ciation on the said patents, during the year 1929, in the 
amount of $56,960.05. 

Wherefore, the petitioner prays that this Board may 
hear this proceeding and find: 

(a) That the Bakeries Service Corporation is entitled 
to deduct from gross income for the year 1929 Capital 
Stock Tax in the amount of $49,028.00, and depreciation on 
patents in the amount of $56,960.05. 

(b) That there is no deficiency outstanding against peti¬ 
tioner for the vear 1929. 

(c) That petitioner has overpaid its taxes for the year 
1929 in the amount of $6,265.61. 

RAYMOND F. GARRITY, 
i Counsel for Petitioner, 

Munsey Building, Washington , /). C. 
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5 State of New York, 

County of Nav York, ss: j 

Bravton Campbell, being duly sworn, says thalt lie is the 
Treasurer of the Continental Baking Corporation, and is 
duly authorized to verify the foregoing petition; tjhat he has 
read the foregoing petition or has had the same r<fad to him, 
and is familiar with the statements contained therein and 
that the facts stated arc true, except as to those fijicts stated 
to be upon information and belief, and those fajcts he be¬ 
lieves to be true. 

(Signed) BRAYTON CAM ISBELL. 

Subscribed and sworn to before me this 29 dav of Jan., 
1932. 

[seal.] (Signed) M. E. WILLIAMS, 

Notar if Public. 

i 

Mv Commission expires March 30, 1932. 
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Exhibit “A.’’ 

Copy. 

NP-2-C-29. 

IT :AR :A-6—JMK-60D. 

January 1932. 

i 

Continental Baking Corporation, 

2S5 Madison Avenue, 

New York, New York. 

Sirs: 

You are advised that the determination of your tax 
liability and that of your affiliated companies for the year 
1929 discloses a deficiency of $5,393.08 as shown in the 
statement which is attached to and made a part of his 
letter. 

In accordance with section 272 of the Revenue Act of 
1928 and Article 16 of Regulations 75 relating! to con¬ 
solidated returns of affiliated corporations prescribed 
under section 141 (b) of the Revenue Act of 1928, !notice is 
herebv given of the deficiencv mentioned. Within sixtv 
days (not counting Sunday as the sixtieth day) tfrom the 
date of the mailing of this letter, you may petijtion the 
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United States Board of Tax Appeals for a redetermination 
of your tax liability and that of your affiliated companies. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. The signing 
of this agreement will expedite the closing of your return 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, 
whichever is earlier; whereas if no agreement is filed, in¬ 
terest will accumulate to the date of assessment of the 

deficienev. 

% 

Respectfully, 

DAVID BURNET, 

Commissioner , 


(Signed) 


Bv J. 


C. AVILMER, 

Deputy Commissioner. 


Enclosures: Statement, Form 882, Form STO-c-29, Sched¬ 
ules 1 to 27, inclusive. 


i 


Statement. 


IT :AR :A-6—JMK. 


Returns Examined. 


Parent Company: 

Continental Baking Corporation, 285 
Madison Avenue, New York, New 
York .!. 

Subsidiary Companies: 

Continental Baking Company (Massa¬ 
chusetts), New York, New York. 

Continental Baking Company (Dela¬ 
ware), New York, New York. 

Continental Baking Company, El Paso 
Bakery (name change April 13, 1929, 
from El Paso Baking Company), 
New York, New York. 


Form. Year. 

1120 1929 

1122 1929 

1122 1929 


1122 
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Continental Wonder Bakeries Corpora¬ 
tion (X. Y.) (created by merger Janu¬ 
ary 1, 1929, of Ward and Ward, Incor¬ 
porated, and Crescent Baking Co., 
Inc.), New York, New York . 

Wonder Bakeries Co., Inc., New York, 
New York . 

Continental Baking Co., Campbell Bak¬ 
eries (name changed 1929 from Camp¬ 
bell Baking Co.), New York, New 
York . 

Continental Baking Co., Inc. (N. Y.), 
New York, New York . 

The Paniplus Company, New York, New 

York. 

The Stroehmann Baking Company, New 

York, New York... 

8 Continental Baking Company, 
M emphis Bakery ( n a m e 
changed 1929 from Memphis Baking 
Company), New York, New York .... 

Crescent Baking Company (Missis¬ 
sippi), New York, New York. 

Continental Baking Company, Atlas 
Bakerv (name changed 1929 from At- 
las Bakeries, Inc.), New York, New 

York ... f. 

United Bakeries Corporation (Dela¬ 
ware), New York, New York. 

The Star Baking Company, New York, 

New York . 

Hall Baking Company, New York, New 

York . 

Mills Baking Company, New York, New 

York . 

Denver Bread Company, New York, 

New York . 

New England Bakery Company, New 

York, New York . 

Toledo Retail Bakeries, Inc., New York, 
New York . 


1122 1 

i 

i 

1929 

1 

1122 1 

i 

i 

i 

i 

1929 

i 

i 

1122 | 

1929 

1122 

i 

I 

i 

1929 

1122 i 

l 

1929 

1 

1122 | 

| 

j 

1929 

1 

1122 ! 

I 

1929 

i 

1122 1 

1929 


1122 

1 

1 

1929 

i 

1122 j 

1 

| 

1929 

1112 

1929 

1122 

1929 

1122 

1 1929 

1122 

1 1929 

1 

1122 

1 

i 1929 

i 

I 

l 

1122 

1929 
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I'onn. 


Yoar. 


Budd’s Bake Shops, Inc., New York, 

New York '. 1122 


(M * 

„ ci ~ 

H # 0 

'S 

§ ^ © 

r* 2 

Cm 

£ O © 

o o 

fa S 42. 


9 United Retail Bakeries, Inc., New 

York, New York. 1122 


1929 


Standard Bakeries Corporation, New 
York, New York. 1122 


Fire Insurance Fund (not incorpo¬ 


rated), New York, New York. 1122 

Bakeries Service Corporation, New 
York, New York. 1122 


Tax Liability. 


2* <-* 
hH O 

>* "5 

C3 O 
~ 7ZZ. T Jj 
S Sh CO 

s c o 
o^o 

2m -M 

rv Cw 


1929 

1929 


Tax liability of Continental Baking Corporation and 
each subsidiary company above-named as provided for in 
article 15 (a) of Regulations 75 prescribed under section 
141 (b) of the Revenue Act of 1928. 


Year. Tax liability. 

1929 . $733,851.87 


Tax assessed. 

$728,458.79 


I )elieiency. 

$5,393.08 


In accordance with article 16 (a) of Regulations 75, the 
deficiency will be assessed severaly against each corpora¬ 
tion named above. 

The deficiency shown herein is based upon the report 
dated April 28, 1931, prepared by Revenue Agent, Morris 











'l 


GUY T. HELVERING, COM. OF INT. REV. j 9 

Weiss, and transmitted to you under date of May 20, 1931, 
and upon such adjustments as are shown in the attached 
schedules numbered 1 to 27, inclusive. i 

The contentions set forth in your protest, dafjxl Novem¬ 
ber 16, 1931, and in conference held in this bureau on 
December 3, 1931, that the item “Printing stbck certifi¬ 
cates, $6,895.TOP’ disallowed as a deduction from gross 
taxable income 1929 in preliminary letter dated November 
3, 1931, schedule 25, is an allowable deduction, i$ conceded 
bv this office. 


10 Your contentions, however, that the itejm “Capi¬ 
tal Stock tax 1925, $49,028.00,” also disallowed as a 
deduction in preliminary letter cited above, schedule 25, 
should be allowed as a deduction from gross taxable income 
for 1929 or 1928, is not conceded by this office, aijid is fully 
explained in attached schedule 25 (a). | 

A copy of this letter has been mailed to your representa¬ 
tive, Mr. Raymond F. Garritv, Munsey Building, [Washing¬ 
ton, D. C., in accordance with the authority conferred in the 
power of attorney on file with the Bureau. 
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Continental Baking Corporation. 
Schedule 1. 


Net Income. 


Net loss as disclosed by return . $10,308.79 


As corrected—loss 


Yehr ended 
December ‘<1.1020. 


,10,308.79 


Net adjustment . N(j) change. 

Continental Baking Company (Massachusetts). 

Schedule 2. 

| 

Net Income. j 

Net income as disclosed by return. $7fjo, 088.85 

As corrected . 7^0,088.85 


Net adjustment. No!change. 

2—5608-C l 
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Continental Baking Company (Delaware). 

Schedule 3. 

Net Income. 


Net income as disclosed by return.$3,349,124.14 

As corrected . 3,349,124.14 

Net adjustment. No change. 


Continental Baking Company, El Paso Bakery. 

Schedule 4. 

Net Income. 


Net income as disclosed by return. $4,125.87 

As corrected . 4,125.87 

Net adjustment . No change. 


12 The Continental Wonder Bakeries Corporation. 

Schedule 5. 

Net Income. 

Year ended 
December 31,1929. 


Net income as disclosed by return. $298,419.34 

As corrected . 298,419.34 

Net adjustment. No change. 


Wonder Bakeries Company, Inc. 

Schedule 6. 

Net Income. 


Net income as disclosed by return. $505,202.32 

As corrected . 505,202.32 

Net adjustment. No change. 
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7 I 

I 

I 

i 

j 

Continental Baking Company, Campbell Bakeries. 

I 

i 

Schedule 7. ! 

I 

Xet Income. I 


Xet income as disclosed by return. ^518,193.80 

As corrected . 1518,193.80 

—i- 

Xet adjustment . j\o change. 


The Paniplus Company. 

Schedule 8. 

Xet Income. 


Xet income as disclosed by return. $1108,363.22 

As corrected . 108,363.22 


Xet adjustment . I>o change. 

I 


13 Continental Baking Company, Inc. (Xew Y$rk). 

i 

Schedule 9. j 

Xet Income. j 

Yejar ended 
Decenlber 31,1029. 

Xet loss as disclosed by return.$^37,534.28 

As corrected—loss . $37,534.28 

I 

1 — 

Xet adjustment .X|o change. 

I 

I 

The Stroehmann Baking Company. ! 

Schedule 10. 

| 

Xet Income. 

Xet income as disclosed by return. $39,247.67 


As corrected . $9,247.67 

Xet adjustment . xl change. 
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Continental Baking Company, Memphis Bakery. 

Schedule 11. 

Net Income. 


Net income as disclosed by return.$208,360.30 

As corrected . 208,360.30 

Net adjustment .. .No change. 


Crescent Baking Company (Mississippi). 

Schedule 12. 

Net Income. 


Net income as disclosed by return. $4,426.86 

As corrected . 4,426.86 

Net adjustment .No change. 


14 Continental Baking Company, Atlas Bakery. 

Schedule 13. 

Net Income. 

Year ended 
December 31.1020. 


Net income as disclosed by return.$186,463.83 

As corrected . 186,463.83 

Net adjustment .No change. 


United Bakeries Corporation. 

Schedule 14. 

Net Income. 


Net income as disclosed by return. $61,067.48 

As corrected . 61,067.48 

Net adjustment .. .No change. 
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The Star Baking Company. 

Schedule 15. 

Net Income. 

Net income as disclosed bv return. 

As corrected . 

Net adjustment . 

Hall Baking Company. 

Schedule 16. 

Net Income. 



Net income as disclosed bv return. 

As corrected. 

Net adjustment . 

15 Mills Baking Company. 

Schedule 17. 

Net Income. 

Net income as disclosed bv return 

* 

As corrected . 

Net adjustment . 

Denver Bread Company. 
Schedule 18. 

Net Income. 

Net income as disclosed by return. 

As corrected . 

Net adjustment . 
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New England Bakery Company. 

Schedule 19. 

Net Income. 


Net loss as disclosed by return. $5,721.15 

As corrected—loss . 5,721.15 

Net adjustment .No change. 


Toledo Retail Bakeries, Inc. 

Schedule 20. 

Net Income. 

Net loss as disclosed bv return. 

As corrected—loss . 

Net adjustment . 

16 Budd’s Bake Shops, Inc. 

Schedule 21. 

Net Income. 

Net loss as disclosed bv return . . 

As corrected—loss . 

Net adjustment 

United Retail Bakeries, Inc. 

Schedule 22. 

Net Income. 

Year ended 

i December 31,19-9. 


Net loss as disclosed by return . $191.48 

As corrected—loss . . 191.48 

Net adjustment .No change. 


Period January 1 
to July 13.1929. 

. . . $25,436.83 
25,436.83 

No chancre. 


$12,307.58 

12,307.58 


No change. 
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Standard Bakeries Corporation. 

Schedule 23. 

Net Income. 

i 

PeHod January 1 . 
to|April 13. 1920. 

Net income as disclosed bv return.!$149,141.42 

As corrected .| 149,141.42 

i 

l- 

Net adjustment .No change. 


Fire Insurance Fund (not incorporated). 

Schedule 24. | 

Net Income. 

i 

jl’ear ended 
I>i»r«|nilK*r 31. 1929. 


Net income as disclosed by return.i $69,569.43 

As corrected ..I 69,569.43 


Net adjustment . 

17 Bakeries Service Corporation. 


N 


o change. 


Schedule 25. 
Net Income. 


Net income as disclosed by return 
As corrected . . . .. 


Yjear ended 
December 31.1920. 

. . $182,820.22 

. . . 1231,848.22 


Net adjustment as computed below. 

Unallowable deductions and additional income 
(a) Capital stock tax, 1925. 


$49,028.00 


$49,02S.00 


Schedule 25-A. 

j 

Explanation of Item Changed. 

(a) Capital stock tax applicable to 1925, paid and de¬ 
ducted in 1929, is an unallowable deduction in 1929, inas¬ 
much as your books are kept on the accrual basi$. 
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Schedule 26. 


Consolidated Net Income, 1929. 

Net income as corrected: 

• Year ended 

December 31,1929. 


Continental Baking Company (Massachu¬ 
setts) . $790,088.85 

Continental Baking Company (Delaware). 3,349,124.14 

Continental Baking Company, El Paso 

Bakery . 4,125.87 

The Continental Wonder Bakeries Cor¬ 
poration . 298,419.34 

Wonder Bakeries Company, Inc. 505,202.32 

Continental Baking Company, Campbell 

Bakeries . 518,193.80 

The Paniplus Company. 108,363.22 

The Stroehmann Baking Company. 39,247.67 

Continental Baking Company, Memphis 

Bakery . 208,360.30 

Crescent Baking Company (Mississippi) . 4,426.86 

Continental Baking Companv, Atlas Bak¬ 
ery ...'. 186,463.83 

United Bakeries Corporation . 61,067.48 

The Star Baking Company. 3,713.09 

Hall Baking Company. 302,515.95 

Mills Baking Company. 104,056.10 

Denver Bread Company . 28,952.84 

Standard Bakeries Corporation . . . 149,141.42 

Fire Insurance Fund (not incorporated) 69,569.43 

Bakeries Service Corporation . 231,848.22 


Total .. . : . $6,962,880.73 


Xet loss as corrected: 


Continental Baking Corpora¬ 
tion . $10,308.79 

Continental Baking Co., Inc. 

(New York) . 237,534.28 

Xew England Bakery Com- 

pany . 5,721.15 

Toledo Retail Bakeries, Inc.. . 12,307.58 
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I 

Budd's Bake Shops, Inc. 25,436.83 i 

United Retail Bakeries, Inc . . 191.46 | 

- j 291,500.09 

I 

—i- 

Consolidated net income . $j6, 671,380.64 

i 

19 Schedule 27. j 

Computation of Tax. | 

Income Tax. I 


Consolidated net income for taxable year . . . $$,671,380.64 


Balance subject to tax . $,671,380.64 

Income tax 11% . j 733,851.87 

Total tax assessable . ; 733,851.87 


Total previously assessed: Account ±z 430108 j 728,458.79 


Deficicncv 


$5,393.08 


20 [Stamp:] U. S. Board of Tax Appeals.| Received 
Feb. 27, 1932. ! 

[Stamp:] United States Board of Tax Appeals. Filed 
Feb. 27, 1932. 

United States Board of Tax Appeals.j 

Docket No. 61603. j 

I 

i 

Continental Baking Corporation, Petitioner, 


v. | 

Commissioner of Internal Revenue, Respondent. 

Answer. 


Now comes the Commissioner of Internal Revenue, by 
his attorney, C. M. Charest, General Counsel, Bureau of 
Internal Revenue, and for answer to the petition of this 
taxpayer admits and denies as follows: j 

1. Admits the allegations contained in paragraph 1 of 

the petition. | 

2. Admits the allegations contained in paragraph 2 of 
the petition. 
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3. Admits that the taxes in controversy are income taxes 
for the calendar year 1929, and for $5,393.08. Denies that 
the petitioner overpaid his tax for the calendar year 1929, 
or that the amount in controversy is in excess of the 
amount of $5,393.08 as shown in deficiency notice referred 
to in paragraph 2 of the petition. 

4. Admits the allegations contained in paragraph 4 of 
the petition. 

5. Denies that the Commissioner of Internal Revenue 
erred in the manner and form as alleged in paragraph 5, 

subparagraphs (a) and (b) of the petition. 

21 G. Denies all of the allegations of fact contained 
in paragraph G, subparagraphs (a), (b), (c), (d), 
(e), (f), (g) and (h) of the petition. 


Denies generally and specifically each and every allega¬ 
tion contained in the petition of the above-named taxpayer, 
not hereinbefore expressly admitted, qualified, or denied. 

Wherefore, it is prayed that the Board redetermine the 
amount of the deficiency involved in this proceeding to be 
equal to the amount determined by the Commissioner, plus 
anv additional amount which niav arise from the correction 

of anv error or errors that mav have been committed bv 
» •/ +> 

the Commissioner. Claim is hereby asserted for the in¬ 
creased deficiency, if any, resulting from such redetermina¬ 
tion. 


(Signed) 1 C. M. CHAREST, 

General Counsel , 
Bureau of Internal Revenue. 

On Counsel: 

E. L. COR BIX, 

Special Attorney , 

Bureau of Internal Revenue. 


22 United States Board of Tax Appeals. 

Docket Xo. G1603. 

Continental Baking Corporation, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Promulgated April 11,1934. 

In July 1925 a domestic corporation keeping its accounts 
on the accrual basis filed a capital stock tax return in which 
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it claimed exemption from the tax as not being!engaged in 
business. In 1929 the respondent denied the Claimed ex¬ 
emption, and in that year the tax was paid. Ir^ its income 
tax return for 1929 a deduction was taken for the amount 
of the tax paid. Held, the tax accrued in 19^5 and was 
not a proper deduction from income in 1929. | 

I 

i 

Raymond F. Garrity, Esq., for the petitioner. I 
E. L. Corbin, Esq., for the respondent. 


A deficiency in income tax has been asserted! bv the re- 

V 

spondent herein for the calendar year 1929 in the amount of 
$5,393.08. The petitioner assigns as error (a) tli^ failure of 
the respondent to allow as a deduction from grqss income 
capital stock tax paid during the year 1929 by the Bakeries 
Service Corporation in the amount of $49,028, ajid (b) the 
failure to allow as a deduction from gross income deprecia¬ 
tion on patents sustained during the year 1929 by the Bak¬ 
eries Service Corporation in the amount of $56,960.05. The 
parties have stipulated the amount of the deduction prop¬ 
erly to be allowed under (b), leaving only tli^ question 
under the first assignment of error for decision. A stipu¬ 
lation of facts was filed, from which we make the following 
findings of fact. 


Findings of Fact. 


The Continental Baking Corporation is a corporation or¬ 
ganized and existing under the laws of flic State, of Mary¬ 
land, with its principal place of business in New York City. 
In 1929 the Bakeries Service Corporation was a Subsidiary 
of the petitioner, Continental Baking Corporatioip, and re¬ 
turned its income for the year 1929 on Form 11522 , in the 
consolidated income tax return, Form 1120, filed \\y the pe¬ 


titioner for the calendar year 1929. j 

23 The Continental Baking Corporation and the Bak¬ 
eries Service Corporation kept their books o|f account 
on the accrual basis, and the same were so keit in the 

calendar years 1925 to 1929, inclusive. 

* 


During the calendar year 1929 the Bakeries Serjvice Cor¬ 
poration, owners of certain letters patent, sustained depre¬ 
ciation thereon in the amount of $43,439.84, and it is en- 
titled to this amount as a deduction in its income tiix return 
for the year 1929. i 
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The Continental Baking Corporation filed its capital stock 
tax return, Form 707, as required by law, in July 1927), with 
the collector of internal revenue at Chicago, Illinois, which 
covered the taxable period ended June 30, 1926. Xo capital 
stock tax was shown to be due on the return. The peti¬ 
tioner claimed exemption from capital stock tax on the re¬ 
turn on the alleged grounds that during the period covered 
by the return it was a holding company, not actively en¬ 
gaged in the transaction of business, and was exempt from 
the capital stock tax. On July 12, 192S, petitioner received 
from the respondent its first communication relative to its 
capital stock tax return for the year ended June 30, 1926. 
On December 13, 1928, respondent advised petitioner that it 
was not exempt and proposed a capital stock tax of $60,765 
for the year ended June 30, 1926. On December 26, 192S, 
the capital stock tax was assessed against the petitioner. 
Demand was madh for this tax on January 16, 1929, by the 
collector of internal revenue, and on Januarv 25, 1929, a 
claim for abatement was filed. On May 20, 1929, the re¬ 
spondent advised the petitioner that it was liable for the 
capital stock tax the year ended June 30, 1926, but allowed 
the abatement claim in the amount of $11,737. The balance 
of $49,028 was disallowed and was paid by the Bakeries 
Service Corporation on June 11, 1929. 

Xo capital stock tax was accrued on the books of account 
of the petitioner or the Bakeries Service Corporation dur¬ 
ing either the calendar vear 1925 or the calendar vear 1926, 
and no reserve for this tax was set up on its books in any 
manner. Xo deduction was claimed or allowed in the in¬ 
come tax returns for cither of tlie years 1925 or 1926. 

The Continental Baking Corporation claimed in its cap¬ 
ital stock tax return and in the claim for abatement filed 
by it that it was not * 4 doing business” and therefore was 
not subject to the capital stock tax. In 1929, when the tax 
of $49,02S was paid to the collector of internal revenue, it 
charged the tax as an expense on its books for the year 
1929, and it took this item of $49,028 as a deduction on its 
return for that year. The respondent has disallowed the 
claimed deduction. 

In addition to the payment of the capital stock tax in the 
amount of $49,028 on June 11, 1929, the Bakeries Service 
Corporation paid $2,091.86 representing interest on 
24 the tax accrued from January 25, 1929, the date of 
the filing of the abatement claim mentioned above, 

^ 7 





to the date of the payment of the tax on Jim 
In its income tax return for 1929 the Bakeries S 
poration deducted from its gross income the in 
paid. The respondent in his final determination allowed 
this deduction. 


p 11, 

?rvice Cor- 
terest thus 


Opinion. 

_ r 

Marquette : 

The issue to be decided is whether the capital stock tax 
of the Bakeries Service Corporation accrued in jl923 or in 
1929, in which latter year the respondent determined it was 
not exempt from such tax. If it was a proper accrual for 
1929 the petitioner prevails; otherwise, it is not [entitled to 
deduct the amount of the tax in its income tax return for 
that year. Russcll-Miller Milling Co ., 27 B. T. A.! 405; affd., 
App. D. C., Feb. 12, 1934. The applicable provisions of 
the Revenue Act of 1924 and of the respondents regula¬ 
tions are set forth in the margin. 1 

The petitioner maintains that inasmuch as tllie capital 
stock tax return tiled claimed the corporation was exempt 
as one not 6 ‘engaged in business” and by the ljegulations 
4 ‘the determination of liability rests with the| Commis¬ 
sioner,” this decision of liability by the Commissioner was 
a “fact” necessary to fix the liability, and no | tax could 
be said to have accrued until such decision was mtjde. There 
appears to be no dispute between the parties as [to the law 
of the case. They both cite and rely upon practically the 
same decisions, but differ in their application. |The ques¬ 
tion is narrowed then to this: Was the determination of lia¬ 
bility by the respondent such an event or fact! as would 

postpone the accrual of the liability until sucli qetermina- 
_ 

* Sec. 700. (a) * * * (1) Every domestic* corporation shall pay an¬ 

nually a sjiecial excise tax with respect to carrying <>n or doing business, 
equivalent to $1 for each $1,000 of so much of the fair average 1 value of its 
capital stock for the preceding year ending June 30 as is in excess of 
$5,000. * * * 

(2) * * * (b) The taxes imposed by this section shall not apply in 

any year to any corporation which was not engaged in business (or, in the 
case of a foreign corporation, not engaged in business in the United States) 
during the preceding year ending June 30 * * *. 

(Regulations 04.] Art. 31. Corporation claiming exemption .—* * * 

Organizations claiming exemption should till out Form 707 but. instead of 
computing the tax should enter in the space provided for the computation 
the notation ••Exemption claimed.” The determination of liability rests 
with tlu* Commissioner of Internal Revenue and without complete infor¬ 
mation it is impossible to make a decision. Therefore in all such cases the 
return so tilled out must be tiled with the collector, together with a com¬ 
prehensive statement of the reasons for claiming exemption j* * *. 
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lion was made? We are constrained to answer this ques¬ 
tion in the negative. At June 30, 192."), all the facts existed 
and were known upon which liability to the tax was to be 
predicated: it was then ascertainable as a matter of law 
whether the corporation was “carrying on or 
2b doing business" within the intent and meaning of 
the statute, and we do not think the incidence of the 
tax or its accrual could be postponed by the filing of a re¬ 
turn in which exemption from the tax was claimed. 

Since the accounts were kept on the accrual basis, the lia¬ 
bility became fixed at July 1, 1925, if the corporation was 
not exempt, and it having been so determined by the re¬ 
spondent, the liability to the tax accrued in 1925 and not in 
1929. United States v. Anderson. 269 l\ S. 422: Aluminum 
Castings ('o. v. Ruutzahn, 282 U. S. 92: Continental Tie cO 
Lumber Co. v. United States , 286 U. S. 290: Brooklyn Union 
Gas Co.. 22 B. T. A. 507; affd., 62 Fed. (2d) 505: Columbian 
Carbon Co. y 25 B. T. A. 456: Permanent Homes Land Co., 
27 B. T. A. 142: Russell-Miller Milling Co., supra. 

The respondent therefore correctly denied as a deduc¬ 
tion in the year 1929 the amount of the capital stock tax 
which accrued in 1925. The parties have stipulated that the 
Bakeries Service 'Corporation is entitled to a deduction in 
the amount of $43,439.84 from its 1929 income for deprecia¬ 
tion on certain letters patent, and an allowance will be made 
therefor upon recomputation. 

Judgment will be entered under Rule 50. 
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United States Board of Tax Appeals. 


Docket Xo. 61603. 


Continental Baking Corporation, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the Findings of Fact and Opinion of the 
Board promulgated April 11, 1934, the respondent herein 
on May 1, 1934, filed a notice of settlement and proposed 
computation, and the petitioner on May 8, 1934, having 
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filed an acquiescence in the computation as made by the 
respondent, now therefore, it is 
Ordered and decided that there is a deficiency 
tax of $614.70 for the year 1929. 

[Seal U. S. Board of Tax Appeals.] 


i m income 


(Signed) 

Entered May 16, 1934. 


JOHN J. MARQUETTE, 

L Member. 
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United States Board of Tax Appeals.] 


Docket No. 61603. 


Ooxtixkxtal Bakixg Corporation, Petitioi 


ner, 


v. 


CoMMISSIOXER OF IXTERXAL ReVEXUE, RcspoAdeut. 

I 

I 

Stipulation. 

■■ j 

It is hereby stipulated and agreed by and between coun¬ 
sel. for petitioner and counsel for respondent tliajt the pro¬ 
ceedings for review of the decision of the Unitjed States 
Board of Tax Appeals in the above entitled caie may be 
taken and had in the United States Court of Appeals for 
the District of Columbia instead of the Circuit] Court of 
Appeals for the Second Circuit in which Circuit [is located 
the office of the petitioner, jurisdiction being [conferred 
upon the United States Court of Appeals for the district of 
Columbia by Section 1002 (d) of the Revenue Acjt of 1926, 
as amended by Section 519 of the Revenue Act of 1934. 

(S.) * RAYMOND F. GARRITY, 

Attorney for Petitioner. 
(S.) FRANK J. WIDEMANj 

Assistant Attorney (general. 


I 
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Filed Jul. 12, 1934. 

Flitted States Court of Appeals for the District of 

Columbia. 

Apri 1 Term, 1934. 

No. 61603. 

Continental Baking Corporation, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review. 

To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia: 

Your petitioner, Continental Baking Corporation, re¬ 
spectfully shows: 

I. 

Jurisdiction for Review. 

This is a proceeding for review of a decision of the 

United States Board of Tax Appeals, Docket No. 61603, 

entered on the 16th day of May, 1934, and redetermining a 

deficiencv in income taxes for the calendar vear 1929 
% « 

against your petitioner, in the amount of $614.70. 

On the 11th day of July, 1934, counsel for petitioner and 
counsel for respondent entered into an agreement, under 
and pursuant to the provisions of Section 1002 (d) of the 
Revenue Act of 1926, as amended by Section 519 of the Rev¬ 
enue Act of 1934, that said decision of the United States 
Board of Tax Appeals may be reviewed by this Court. 
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II. 

The Question Involved. 


In July, 1925, as required by law (R. S. Sec. 3173, which 
is set out below), 1 petitioner filed a capital stock tax return 
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(Form 707) for the year June 30, 1923 to June 30, 1926, 
and noted thereon, “Exemption claimed”, the] exemption 
being claimed upon the ground that petitioner was not “en¬ 
gaged in business’’, or “doing business” within the mean¬ 
ing of the statute. 

On May 20, 1929 the Commissioner of Internal Revenue 
finally determined that petitioner was “engaged in busi¬ 
ness" and therefore liable to pay a capital stock I tax for the 
said year June 30, 1923 to June 30, 1926 in the amount of 
$49,028 with interest, which tax was exacted of, qnd paid by 
petitioner to the Collector of Internal Revenue at Chicago 
on June 11, 1929. Petitioner contends that it is entitled to 
deduct this tax from its gross income in 1929, fqr the pur¬ 
pose of determining its correct tax liability foil 1929, and 
the question is whether or not, under the statutes and regu¬ 
lations involved, this capital stock tax can be said to have 
“accrued” as a liability of the petitioner in the year 1923 
when the capital stock tax return was filed, rather than the 
year 1929, when the Commissioner determined the peti¬ 
tioner was “doing business” and thereby fixed the peti¬ 
tioner’s liability for the payment of the capital stock tax. 

III. | 

Statement of the Case with References to the Statutes and 

Regulations Involved. 

There is no dispute as to the facts. The case in sufficient 
detail may be summarily stated as follows: 

i 

30 Section 700 of the Revenue Act of 1924 (now re¬ 
pealed) provided that on and after July 1, 1924: 

“(1) Every domestic corporation shall pay annually a 
special excise tax with respect to carrying on or doing busi¬ 
ness, equivalent to $1.00 for each $1,000 of so much of the 
fair average value of its capital stock for the preceding 
year ending June 30th as is in excess of $5,000 *j * *. 

“( 2 ) * * * j 

(b) The taxes imposed by this section shall not apply in 
any year to any corporation which was not engaged in 
business (or, in a case of a foreign corporation not engaged 
in business in the United States) during the preceding year 
ending June 30th, * * ”. 
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Regulations 64 for the administration of this statute, in 
Article 31, provides: 

4 ‘Organizations claiming exemption should till out Form 
707, but instead of computing the tax should enter in the 
space provided for the computation a notation, i Exemp¬ 
tion claimed'. The determination of liability rests with the 
Commissioner of Internal Revenue and without complete 
information it isi impossible to make a decision * * 

The Continental Baking Corporation is a corporation or¬ 
ganized and existing under the laws of the State of Marv- 
land, with its principal place of business in Xew York City. 
In 1929 the Bakeries Service Corporation was a subsidiary 
of the petitioner, Continental Baking Corporation, and 
returned its income for the year 1929 on Form 1122, in the 
consolidated income tax return, Form 1120, filed by the 
petitioner for the calendar year 1929. 

The Continental Baking Corporation and the Bakeries 
Service Corporation kept their books of account on the 
accrual basis, and they were so kept in the years 1925 to 
1929, inclusive. 

31 The Continental Baking Corporation filed its capi¬ 
tal stock tax return, Form 707, as required by the 
above statute and regulations, in July, 1925, with the col¬ 
lector of internal revenue at Chicago, Illinois, which cov¬ 
ered the taxable period ending June 30, 1926. Xo capital 
stock tax was shown to be due on the return. The peti¬ 
tioner claimed exemption from the capital stock tax on the 
return on the stated grounds that during the period covered 
by the return it was a holding company, not actively en¬ 
gaged in the transaction of business, and was exempt from 
the capital stock tax. On July 12, 1928, petitioner received 
from the respondent the first communication relative to 
its capital stock tax return for the year ended June 30, 
1926. On December 13, 1928, respondent advised petitioner 
that it was not exempt and proposed a capital stock tax of 
860.765 for the year ended June 30, 1926. On December 
26, 1928, the capital stock tax was assessed against the 
petitioner. Demand was made for this tax on January 16, 
1929, by the collector of internal revenue, and on January 
25,1929, a claim for abatement was tiled. On May 20, 1929, 
tlie respondent advised the petitioner that it was liable for 
the capital stock tax for the year ended June 30, 1926, but 
allowed the abatement claim in the amount of $11,737. 
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The balance of $49,028 was disallowed and Was paid by 
the Bakeries Service Corporation on June 11,11929. 

Xo capital stock tax was accrued on the books of account 
of the petitioner or the Bakeries Service Corporation dur¬ 
ing 1 either tlie calendar year 1925 or the calendar year 
1926, and no reserve for this tax was set up cjn its books 
in any manner. Xo deduction from ijncome was 
92 claimed or allowed on account of this capital stock 
tax in the income tax returns for either <)f 1 lie vears 
1925 or 1926. | 

The Continental Baking Corporation claimed in its capi¬ 
tal stock tax return and in the claim for abatement filed 
by it that it was not 1 ‘doing business” and therefore was 
not subject to the capital stock tax. In 1929, when the 
tax of $49,028 was paid to the collector of internal rev¬ 
enue, it charged the tax as an expense on its books for the 
year 1929, and it took this item of $49,028 as deduction 
on its return for that year. The respondent has disal¬ 
lowed the claimed deduction and the Board of Tax Appeals 
has sustained this action. 

In addition to the payment of the capital stock tax in 
the amount of $49,028 on June 11, 1929 the Bakbries Serv¬ 
ice Corporation paid $2,091.86 representing interest on the 
tax accrued from January 25, 1929, the date of the filing 
of the abatement claim mentioned above, to t]ie date of 
the payment of the tax on June 11, 1929. In iits income 
tax return for 1929 the Bakeries Service Corporation de¬ 
ducted from its gross income the interest thus paid. The 
respondent in his final determination allowed this de¬ 
duction. 

IV. | 

Assignments of Error. j 

(1) The Board of Tax Appeals erred in holding that the 
capital stock tax accrued as a liability of petitioner in 
1925 prior to the time the Commissioner determined that 
petitioner was “doing business” and, therefore,|liable for 
the tax. 

(2) The Board of Tax Appeals erred in failing and re¬ 
fusing to hold that the capital stock tax in question 

33 accrued in 1929, when demand was made upon pe¬ 
titioner for its payment as a result of the! Commis¬ 
sioner’s final determination that petitioner was engaged 
in business. ! 
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(3) The Board of Tax Appeals erred in refusing to allow 
the capital stock tax so paid in 1920, as a deduction from 
income in that year, and in holding petitioner liable for a 
deficiency in income tax of $614.70 and refusing to hold 

that petitioner was entitled to a refund of $4,778.38 as a 

result of the above mentioned errors. 

Wherefore, the premises considered, the petitioner prays 
that this Court reverse the decision of the Board of Tax 
Appeals with directions to said Board to find that peti¬ 
tioner was entitled to deduct the said capital stock tax 
from its gross income for the vear 1929. 

(Signed) RAYMOND F. GARRITY, 

; Attorney for Petitioner , 

1120 Tower Building, Washington, D. C. 


District of Columbia, ss: 

Ravinond F. Garritv, being dulv sworn, savs: 

I am the attorney for the petitioner in this proceeding; 
I prepared the foregoing petition and am familiar with 
the contents thereof. The allegations of fact contained 
therein are true to the best of my knowledge, information 
and belief. Thisi petition is not tiled for purposes of delay, 
and 1 believe the petitioner is justly entitled to the relief 
sought. 

(Signed) ! RAYMOND F. GARRITY. 

Subscribed and sworn to before me this 12th day of 
July, 1934. 

i NELL M. GRIFFIN, 

Notary Public . 

34 [Stamp:] limited States Board of Tax Appeals. 

Aug. 30, 1934. 


United; States Board of Tax Appeals. 
Docket No. 61603. 


Continental Baking Corporation, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Prcecipe for Transcript. 

To the Clerk of the United States Board of Tax Appeals: 

Please prepare a transcript of record in this cause, and 
on or before August 13, 1934, transmit the same to the Clerk 
of the United States Court of Appeals for the District of 
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Columbia, and include in said transcript copied, duly cer¬ 
tified as correct, of the following* documents: j 

1. The docket entries of proceedings before tlje Board in 
the above-entitled cause; 

2. Petition to the Board of Tax Appeals filed on Feb¬ 
ruary 1, 1932; i 

3. Answer to petition filed on February 27, 1^32; 

4. Findings of fact and opinion of the Boar|d, promul¬ 
gated April 11, 1934; j 

5. Order of redetermination, entered on Mat 16, 1934; 

6. Agreement for review by the United States Court of 
Appeals for the District of Columbia, filed July 11, 1934; 

7. Petition for review, tiled July 12, 1934; | 

8. This praecipe for transcript. 

Respectfully, i 

RAYMOND F. GARRllTY, 

Attorney for Petitioner. 

i 

35 Agreement to Prcecipe. 

AYe hereby agree that the foregoing praecipe is correct; 
that the records, documents, papers, and proceedings 
therein set forth are sufficient for a complete record in 
this cause on appeal, and we hereby adopt the | foregoing 
as a list designated by each of the parties to thi^ cause to 
complete said transcript, and we hereby waive the issuance 
and service of notice upon any party hereto, and agree 
that said praecipe shall be obeyed by, and actecfl upon by, 
the clerk fully and to all intents and purposes in the same 
manner as if said praecipe had been duly filed ajnd a true 
copy thereof served upon each party hereto. 


(Signed) 


RAYMOND F. GARRI^Y, 

Attorney for Petitioner. 
FRANK J. AVI DEM AN,! 

Assistant Attorney general. 
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United States Board of Tax Appeals, AA T asliington. 

Docket No. 61603. j 

Continental Baking Corporation, Petitioner, 


v. 


Commissioner of Internal Revenue, Respondent. 

Certificate. j 

I, B. I). Gamble, clerk of the U. S. Board of |Tax Ap¬ 
peals, do hereby certify that the foregoing pages 1 to 35, 
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inclusive, contain and are a true copy of the transcript of 
record, papers, and proceedings on file and of record in my 
office as called for by the Pnecipe in the appeal as above 
numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 24th day of 
September, 1934. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk, United States Board of Tax Appeals. 
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Docket Xo. G1C03. 


Continental Baking Corporation, Petitioner, 


v. 

Commissioner: of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 
Ordered that the time for transmission and delivery of 
the record sur petition for review of the above entitled 
proceeding in the United States Court of Appeals of the 
District of Columbia, be and it is hereby extended to Octo¬ 
ber 1, 1934. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) ELGEXE BLACK, 

Member. 


Dated Washington, D. C., September 10, 1934. 


Xow, September 24, 1934, the foregoing order enlarging 
time certified from the record as a true copy. 

I B. D. GAMBLE, 

Clerk , r. S. Board of Tax Appeals. 
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United States Board of Tax Appeal^. 
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Docket No. 61(503. 

■ 

Continental Baking Corporation, Potitij) ner, 


v. 


Commissioner of Internal Revenue, Respondent. 

! 

Order Enlarging Time . j 

i 

For cause appearing of record, it is I 

Ordered that the time for transmission and delivery of 
the record sur petition for review of the above entitled 
proceedings in the United States Court of Appeals of the 
District of Columbia, be and it is lierebv extended to Octo¬ 
ber 15, 1934. 

[Seal U. S. Board of Tax Appeals.] ! 


(Signed) 


EUGENE BLA 


Dated Washington, D. C., October 1, 1934. 


)K, 

I ember. 


Now, October 10, 1934, the foregoing order certified from 
the record as a true copy. 

B. D. GAMBLE, 

Clerk, Board of Tax appeals. 

i 

Endorsed on cover: Board of Tax Appeals. [No. 6336. 
Continental Baking Corporation, petitioner, vsL Guy T. 
Helvering, Commissioner of Internal Revenuel. United 
States Court of Appeals for the District of Columbia. 
Filed Oct. 11, 1934. Henry W. Hodges, clerk, j 
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Uniteti States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1934. 


Xo. 6336 


Continental Bakixg CORPORATION, Appellant, 

V. 

Orv T. IIelyering, Commissioner of Internal 

Revenue, Appellee. 


Appeal from the Board of Tax Appeals. 


BRIEF FOR APPELLANT. 


Raymond F. Oarrity, 
Attorney for Appellant. 


Press of Byron S. Adams. Washington. D. C. 





Umteb States Court of appeals 

i 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1934. 


Xo. 6336 


Continental Baking Corporation, Appellant, 

- ! 

I 

Guy T. Helvering, Commissioner of Internal 

7 i 

Revenue, Appellee. ! 


Appeal from the Board of Tax Appeals. 


BRIEF FOR APPELLANT. 


PREVIOUS OPINION. 

The only previous opinion in the present case 
of the Board of Tax Appeals (R. 18-22), which 
ported in 30 B. T. A. 354. 


s that 
is re- 


JURISDICTION. 

i 

The appeal is taken from a decision of the ^3oard 
of Tax Appeals in respect of corporation incomej taxes 


for the year 1929, final order of redetermination being 
entered on May 16, 1934. (R. 22-23.) The case is 

brought to this Court by a petition for review filed 
July 12, 1934 (R. 24-28), pursuant to the provisions of 
Section 1002 (d) of the Revenue Act of 1926 as amend¬ 
ed bv Section 519 of the Revenue Act of 1934. 


QUESTION PRESENTED. 

In July, 1925, as required by law (R. S. Sec. 3173, 
post), petitioner tiled a capital stock tax return (Form 
707) for the year June 30, 1925 to June 30, 1926, and 
noted thereon, “Exemption claimed”, the exemption 
being claimed upon the ground that petitioner was not 
“engaged in business”, or “doing business” within the 
meaning of the statute. 

o 

On May 20, 1929, the Commissioner of Internal Rev¬ 
enue finally determined that petitioner was “engaged 
in business” and therefore liable to pay a capital stock 
tax for the said year June 30, 1925, to June 30, 1926, 
in the amount of $49,028 with interest, which tax was 
exacted of, and paid by petitioner to the Collector of 
Internal Revenue at Chicago on June 11, 1929. Ap¬ 
pellant contends that it is entitled to deduct this tax 
from its gross income in 1929, for the purpose of de¬ 
termining its correct tax liability for 1929, and 
the question is whether or not, under the statutes 
and regulations involved, this capital stock tax can be 
said to have “accrued” as a liability of the petitioner 
in the year 1925 when the capital stock tax return was 
filed, rather than the year 1929, when the Commissioner 
determined the petitioner was “doing business” and 
thereby fixed the appellant’s liability for the payment 
of the capital stock tax. 
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STATUTES INVOLVED. 


illowed 


within 


Revenue Act of 1928 

Sec. 23. Deductions from Gross Income. 

* In computing- net income there shall be ; 
as deductions: 

# s*» 

(c) Taxes generally.—Taxes paid or accrued 
the taxable year, except— 

(1) income, war-profits, and excess profitjs taxes 
imposed by the authority of the United States; 

(2) so much of the income, war-profits, and ex¬ 
cess profits taxes imposed by the authority of any 
foreign country or possession of the United States 
as is allowed as a credit against the tax under sec- 
f ion 131; and 

(3) taxes assessed against local benefits of a 
kind tending to increase the value of the property 
assessed: but this paragraph shall not exclude the 
allowance as a deduction of so much of such taxes 
as is properly allocable to maintenance or interest 
charges. 

For the purpose of this subsection, estate, inheri¬ 
tance, legacy and succession taxes accrue on the due 
date thereof, except as otherwise provided by the law 
of the jurisdiction imposing such taxes, and shall be 
allowed as a deduction only to the estate”. 

Sec. 43. Period eoi; "Which Deductions and Credits 

Taken. 

“The deductions and credits provided for in this 
title shall be taken for the taxable year in which 
‘paid or accrued’ or ‘paid or incurred,’ dependent 
upon the method of accounting upon the basis of 



which the net income is computed, unless in order 
to clearly reflect the income the deductions or cred¬ 
its should be taken as of a different period. 77 

Sec. 48. Definitions. 

“When used in this title— 

* * * * 


(c) Paid, incurred, accrued.—The terms “paid 
or incurred 77 and “paid or accrued 77 shall be con¬ 
strued according to the method of accounting upon 
the basis of which the net income is computed un¬ 
der this Part. 77 


Section 700 of the Revenue Act of 1924 (now re¬ 
pealed) provided that on and after July 1, 1924: 

“(1) Every domestic corporation shall pay an¬ 
nually a special excise tax with respect to carry¬ 
ing on or doing business, equivalent to $1.00 for 
each $1,000 of so much of the fair average value 
of its capital stock for the preceding year ending 
June 30th as is in excess of $5,000 * * *. 

( 2 ) * * * 

(b) The taxes imposed by this section shall not 
apply in any year to any corporation which was 
not engaged in business (or. in the case of a for¬ 
eign corporation, not engaged in business in the 
United States) during the preceding vear ending 
June 30th, * * *”. 


Regulations 64 for the administration of this stat¬ 
ute, in Article 31, provides: 

* * * * 

“Organizations claiming exemption should fill 
out Form 707 but instead of computing the tax 
should enter in the space provided for the compu¬ 
tation the notation, ‘Exemption claimed 7 . The de¬ 
termination of liability rests with the Cotnmis- 
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sinner of Internal Revenue and without complete 
information it is impossible to make a decision 
(Italics ours.) 

Revised Statute. 

“Sec. 3173. It shall be the duty of any person, 
partnership, linn, association, or corporation, 
made liable to any duty, special tax, or other tax 
imposed by law, when not otherwise provided for, 
(1) in case of a special tax, on or before the thirty- 
first dav of Julv in each Year, * * * to make a 
list or return, verified bv oath, to the collector or 
a deputy collector of the district where located, 
according to the forms and regulations to 
be prescribed by the Commissioner of Internal 
Revenue, with the approval of the Secretary of 
the Treasury, for which such person, partnership, 
firm, association, or corporation is liable: 


* >*«i 


STATEMENT OF FACTS. 


ix Ap- 


The essential facts found bv the Board of Ta 
peals are as follows (R. lb-21) : 

The Continental Baking Corporation is a corpora¬ 
tion organized and existing under the laws of the 
State of Maryland with its principal place of business 
in New York City. In 1929 the Bakeries Service Cor- 
poration was a subsidiary of the petitioner, Conti¬ 
nental Baking Corporation, and returned its ihcome 
for the year 1929 on Form 1122, in the consolidated 
income tax return, Form 1120, filed by the petitioner 
for the calendar year 1929. j 

The Continental Baking Corporation and tliej Bak¬ 
eries Service Corporation kept their books of aejeount 
on the accrual basis, and the same were so kept (n the 
calendar vears 1925 to 1929, inclusive. 
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The Continental Baking Corporation filed its capital 
stock tax return, Form 707, as required by law, in July, 

1925, with the collector of internal revenue at Chicago, 
Illinois, which covered the taxable period ended June 
30, 1926. Xoicapital stock tax was shown to be due on 
the return. The petitioner claimed exemption from 
capital stock tax on the return on the alleged grounds 
that during the neriod covered bv the return, it was a 
holding company, not actively engaged in the trans¬ 
action of business, and was exempt from the capital 
stock tax. On July 12, 1928, petitioner received from 
the respondent its first communication relative to its 
capital stock tax return for the year ended June 30, 

1926. On December 13, 1928, respondent advised peti¬ 
tioner that it,was not exempt and proposed a capital 
stock tax of 860.767) for the year ended June 30, 1926. 
On December 26. 1928. the capital stock tax was as¬ 
sessed against the petitioner. Demand was made for 
this tax on Januarv 16. 1929, bv the collector of inter- 

• 7 7 % 

nal revenue, and on Januarv 27), 1929, a claim for abate- 
ment was filed. On May 20, 1929, the respondent ad¬ 
vised the petitioner that it was liable for the capital 
stock tax for the vear ended June 30, 1926, but allowed 
the abatement claim in the amount of 811,737. The bal¬ 
ance of 849.028 was disallowed and was paid by the 
Bakeries Service Oorporation on June 11, 1929. 

Xo capital stock tax was accrued on the books of ac¬ 
count of the petitioner or the Bakeries Service Cor¬ 
poration during either the calendar year 1925 or the 
calendar vear 1926, and no reserve for this tax was set 
up on its books in any manner. Xo deduction from 
income was claimed or allowed on account of this capi¬ 
tal stock tax ii|i the income tax returns for either of the 
vears 1925 or 1926. 


1 


i 

The Continental Baking* Corporation clainjed in its 
capital stock tax return and in the claim for abatement 
filed by it that it was not “doing* business’’ apd there¬ 
fore was not subject to the capital stock tax. j In 1929, 
when the tax of $49,028 was paid to the collector of 
internal revenue, it charged the tax as an exjpense on 
its books for the year 192!), and it took tliisj item of 
$4!),028 as a deduction on its return for that year. The 
respondent has disallowed the claimed deduction, and 
the Board of Tax Appeals has sustained this kction. 

In addition to the payment of the capital stock tax 
in the amount of $49,028 on June 11, 1929, the Bakeries 
Service Corporation paid $2,091.80 representing inter¬ 
est on the tax accrued from Januarv 25, 1929, itlie date 
of the filing of the abatement claim mentioned above, 
to the date of the payment of the tax on June 11, 1929. 
In its income tax return for 192!) the Bakeries Service 
Corporation deducted from its gross income tllie inter¬ 
est thus paid. The respondent in his final determina¬ 
tion allowed this deduction. | 


ASSIGNMENTS OF ERROR. 

i 

(1) The Board of Tax Appeals erred in holding that 

the capital stock fax accrued as a liability of petitioner 
in 1925 prior to the time the Commissioner determined 
that petitioner was “doing business” and, therefore, 
liable for the tax. i 

(2) The Board of Tax Appeals erred in failing and 
refusing to hold that the capital stock tax in Question 
accrued in 1929, when demand was made up<jn peti¬ 
tioner for its payment as a result of the Cjommis- 
sioner’s final determination that petitioner vjras en¬ 
gaged in business. 
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(3) The Board oi‘ Tax Appeals erred in refusing to 
allow the capital stock tax so paid in 11)29, as a deduc¬ 
tion from income in that year, and in holding petitioner 
liable for a deiiciency in income tax of $G14.70 and re¬ 
fusing to hold that petitioner was entitled to a refund 
of $4,778.38 as a result of the above mentioned errors. 


ARGUMENT. 

The Capital Stock Tax Accrued During the Calendar 
Year 1929 and it is a Proper Deduction from In¬ 
come in that Year. 

The only question involved here is when tlie capital 
stock tax which was paid in 1929 accrued for income 
tax purposes and this question is controlled by Section 
23 (c), Section 43 and Section 48 of the Revenue Act of 
1928 (Supra). As stated in the Board's opinion (R. 
18-22), there iis no dispute between the parties as to 
the law or the facts of the case. It is in the applica¬ 
tion of the law to the facts wherein the difficulty arises, 
it is admitted on all sides that a liability “accrues” 
when all the “events" have occurred which fixes the 
liability, but it is contended on behalf of the appellant 
that the determinatioti of the liability by the Commis¬ 
sioner in the present case teas one of the events neces¬ 
sary to create the liability. 

By the wording of the statute (Sec. 700-1) (Supra), 
and Regulations (14 (Art. 31) (Supra), all corporations 
were not made subject to this capital stock tax. Some 
were exempt. Accordingly, under the express provi¬ 
sions of the Regulations a corporation which entered 
on its return, “Exemption Claimed”, thereby required 
tlie Commissioner of Internal Revenue to perform an 
act, which act was a necessary condition precedent to 




an,y tax liability on the part of the taxpayer. In the 
present case that act on the part of the Commissioner 
was a determination of whether or not in his judgment 
the petitioner was “engaged in business” \\(ithin the 
meaning of the statute and regulations. Hi^ decision 
might have been rendered either way; if in {he nega¬ 
tive there was no tax liability. Accordingly, by the ex¬ 
press instructions contained in the Regulations, in a 
case where exemption was claimed on the return no 
tax was due or owing and hence none could be said 

® . . I 

to have accrued until the contemplated decision of the 
Commissioner was made. 

The following decisions will show that tl}e appel¬ 
lant’s position in, connection with this matter is cor¬ 
rect : 

“The same general principles are applicable 
whether we are determining the accrual of taxes, 
or the accrual of items of income or expense/’ 
(Sanford £ Brooks Co. v. Commissioner,\11 B. T. 
A. 452.) j 

In Commissioner v. Darnell, Inc., 60 Fed. (2c|) 82, 84, 
the Court said: 

“As to hot It income and deductions, it is the fixa¬ 
tion of the rights of the parties that is controlling, 
and we see no legal distinction between a case 
where such fixation of rights is postponetj by liti¬ 
gation, as in Burnet v. Sanford £ Brooks Co., 
supra; Lucas v. American Code Co., sujfra; and 
North American Oil Consolidated v. Burket, and 
those in which a none the less effective postpone¬ 
ment results from the existence of some other pos¬ 
sibility or contingency, as in Leicellyn v. Electric 
Reduction Co., supra; Lucas v. North Texas Co., 
supra, and Burnet v. Logan, 283 U. S. 404.” 
(Italics ours.) 


Iii Malleable Ima Range Co. v. United States (G2 Ct. 
Cls. 425) the Court said: 

“ft would seem plain from the foregoing that 
u'heu there is a question of whether or not there 
is an// liability/, no amount can accrue until it is 
determined that a Habit Hu exists. ' ' If any 

other rule were* adopted, it would inevitably result 
in confusion and there would be no certainty at 

any driven time as to when the liability should be 

• • * 

allowed for ' ' * Until all the events occurred 

which fixed the amount to he deducted, and deter¬ 
mined the liability of the taxpayer to pay it. there 
was no method by which the Commissioner of In- 
ternal Revenue could assess the amount of the 
tax.” (Italics ours.) 


A test of the soundness of appellant’s contention 
may be made* by considering what would have hap¬ 
pened if appellant had sought to “accrue” the liability 
for the capital stock tax in question on its books for 

the year 1925. or at any time before it was determined 

• * 

by the Commissioner that the liability existed. Wo 

* * 

submit that in such circumstances appellant would 
have been met with the ruling made in (5. C. M. 7514, 
IX-1 C. i>. Ill, in which is staled: 


“To permit an estate in the process of adminis¬ 
tration to accrue a liability based upon a con - 
tingeneg which >nag never happen would stretch 
the theory of accrual beyond the* scope of that 
contemplated in United States c. Anderson, 209 
U. S. 422. ’ 9 


The following excerpts from 
are especially in point. 


some other decisions 


“Whether the through route would ever be es¬ 
tablished was uncertain, and was dependent upon 
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the future determination by the Interstate Com¬ 
merce Commission that such a route vjas neces¬ 
sary or desirable in the public interest. It follows 
that the Southeastern in 1921 had only a claim 
which ripened into a definite right in a ljiter year. 

“A mere contingent claim, especially a con¬ 
tested one, whether of loss or gain, mayi never be 
sustained or realized; it is too uncertain io be con- 
sidered in making up an income tax jreturn.” 
(Commissioner v. Southeastern Fxpres^ Co. (56 
Fed. (2d) 600). (Italics ours.) 

“There mutt be an actual liability incurred be- 
for an amount may be accrued. Where <ji liability 
has actually been incurred and is uncertain only 
in the actual amount necessary to discharge it and 
the actual date at which it must be discharged, an 
amount representing a reasonable estimate of 
such actual liability incurred may be set up as an 
accrual and will constitute an allowable deduction 
for Federal income tax purposes for the taxable 
year in which such liability was actually incurred. 
Treasury Decision 24-Mo: Law Opinion 360 (unpub¬ 
lished), and 1059 (C. B. 4, p. 147). Where a lia¬ 
bility is not to be incurred until the happening of 
some contingency , such contingency must happen 
before there is, of course, a liability actually in¬ 
curred. and prior to such time no amounts can 
properly be accrued in respect thereof for income 
ta.r purposes (Italics ours.) (T. T. 127[2 (1922) 
I-l ('. B. 123.) 

‘‘Since the petitioner kept its books and filed its 
returns for the taxable years on the accrual basis, 
to be entitled to the claimed deductions,! it must 
show that the liabilities were incurred ii|i the re¬ 
spective years. William J. Osfheimer, 1 fB. T. A. 
18. The liability to pay must be fixed and^ definite 
and not subject to indeterminable future events. 
S. N ait ore # Co., 8 B. T. A. 589; aff’d. 32 F. (2d) 
949, certiorari denied Oct. 21, 1929; Kaufman 
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Dept. Stores , Inc., 11 B. T. A. 949, aff’d. 34 F. (2d) 
257.” (Italics ours.) (Field <& Start, Inc., v. 
Commissioner (1929), 17 B. T. A. 1206.) 

“The net profits were not taxable to the com¬ 
pany as income of 1916. For the company was 
not required in 1916 to report as income an amount 
which it might never receive; 
**&*#*## 

“Xor is it material, for the purposes of this 

case, whether the company's return was filed on 

the cash receipts and disbursements basis, or on 

the accrual basis. In neither event was it taxable 

in 1916 on account of income which it had not vet 

* 

received and which it might never receive.” 
(North American Oil Consolidated r. Burnet, 286 
U. S. 417.) 

T the amount to be recovered, if there 
was legal Habit it//, depended in large part on the 
course of future events. 


* 


# 


“The case at bar is unlike United States v. An¬ 
derson, 26!) U. S. 422. There, the liabilitv for the 
munitions tax at a fixed rate on the business done 
in 1916 had confessedly accrued in that year and 
was a charge on the business of that year although 

the exact amount due mav not have been then 

* 

ascertainable and the tax was not payable until 
1917. It is also unlike American National Co. v. 
United States. 274 U. S. 99. There, the bonus 
contract provided definitely for the payment of a 
fixed amount. It was debitum in praesenti, sol- 
vendum in future. The case at bar is in principle 
more like Leicellyn r. Electric Bed net ion Co.. 275 
U. S. 243.” (Italics ours.) (Lucas r. American 
Code Co.. 280 F. S. 451.) 

“It is essential under any system of keeping 
books that, before an item can be set up as an ex¬ 
pense, it must represent an actual outlay or an 
actual obligation to make an outlay.” (Italics 
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ours.) ( United States v. Bloch & Kohne\r Mercan¬ 
tile Co., 33 F. (2d) 19G.) j 

This Court had occasion to review thisj question 
only recently and on December 4, 1934, in itjs opinion 
in tlie case of Herbert J. Blum, et al Petitioner, v. 
Guy T. Helve ring*, Commissioner of Internal! Revenue 
(not yet reported) said: ! 

i 

“The reason of this is doubtless that cji prudent 
banker, having regard to a contingent! liability 
arising out of a transaction, may choose to regard 
the transaction as an open one until jthe con¬ 
tingency has passed, but this is not the test in de¬ 
termining liability for taxes. Deductions in a 
particular pear are allocable only wherf tlte lia¬ 
bility for which they are claimed is fixed Ond abso¬ 
lute .>' I 

Certainly, the facts in the instant case show beyond 
question that the capital stock tax for the fiscal year 
1925-1926 was not “ fixed and absolute " uijitil 1929 
when the Commissioner of Internal Revenue finally de¬ 
cided this question. I 

Obviously, the framers of this capital stock, tax law 
and of the regulations pertaining thereto realijzed that 
it was not practicable to attempt to set out in fhe stat¬ 
ute and regulations exactlv what did constitute “doing 

O * | C7 

business". Certainly, there cannot be said tq be any 
definite line of demarcation between what constitutes 
being “engaged in business” and not being “Engaged 
in business" on the part of a corporation; and yet the 
existence of the fact of being “engaged in business” 
was necessarv in this case to anv tax liability on the 

%r V W 

part of appellant. It, therefore, became necessary in 
these border line cases, of which the present obe is an 
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example, where an exemption was claimed, to pro¬ 
vide that “determination of liability rests with the 

* 

Commissioner f * It is not now, and has never 

been, an absolute fact that appellant was “engaged in 
business” in 1925-1926. It is a “fact” for the pur¬ 
poses of this case only by virtue of the decision of the 
Commissioner. He mav have been wrong. Someone 
else might have decided the issue differently, but in 
any event the “fact*’ of appellant being “engaged in 
business’’ was non-existent until the Commissioner’s 
decision was made. Therefore, this “fact” exists 

even now onlv bv virtue of his determination that it 

• • 

was so, and not otherwise. Accordingly, his decision 

was a necessary condition precedent—one of the 

events necessary to establish anv tax liability what- 

* * » 

ever on tin* part of appellant, and hence, the liability 

for this tax could not accrue until the Commissioner’s 

determination brought into being one of the “facts” 

or "emits" necessary to establish the liability. 

• % 

As we see this case it is the same as that dealt with 
in the case of Schuster & Co. v. Williams (283 Fed. 
115), in which it was held that a tax does not “accrue” 
until it becomes a “definite and fixed liability”, and 
that a State tax cannot be deducted for Federal In¬ 
come Tax purposes for the year 1918 although the tax 
is based upon the income earned in 1918 when the 
State Statute fixing the liability was not passed until 
the vear 1919. 


Analysis cf Decisions Cited by Board of Tax Appeals 

in Support of Its Decision. 

The Board of Tax Appeals in deciding this case ad¬ 
verse to the appellant cited seven cases to support its 
decision. It is our position that the cases only sup- 
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port the question of law involved, to which ajl parties 
agree, but when applied to the facts in the ins'tant case 
they support the appellant rather than the appellee. 

(1) Russell Miller Milling Company v. Guy T. Ilel- 
vering (A\. L. R. Vol. (>2, 10 p. 186), decidecjl by this 
Honorable Court on Febrary 12, 1034, involved several 
factors which do not exist in the present c|*ase and 
the case, therefore, is not controlling. 

In the Russell Miller Milling Company ease the 
British Government actually made a demand for the 
taxes in 1927. In the instant case there wa(< no de¬ 
mand until 1929, the year we claim the tax |is a de¬ 
duction. This difference is important for as tljiis Hon¬ 
orable Court said: “The subsequent admission of li¬ 
ability and payment are consistent with the vjew that 
the amended tax assessment was correct, and o j/‘ course 
in that view petitioners action reinstated the [validity 
of the tax as of the time if was first pressed." 

It is true that in Ihe Russell Miller Milling Company 

case the taxpayer denied liability, as in this case. In 

the Russell Miller Milling Company case, howejver, the 

law itself determined the liability, whereas in! the in- 

... I 

stant case “the determination of liability resjts with 
the Commissioner of Internal Revenue v * *” jn those 
cases where exemption is claimed. 

As all the decisions hold, it is necessary that tin item 
be fixed and certain before it can be said to have ac¬ 
crued. This Court in the Russell Miller Milling Com¬ 
pany case in commenting on the American Code Co., 
280 U. S. 445, said: 

“It was because of these contingencies tfiat the 
Supreme Court said that the loss could not! in the 
year of the breach be said as a matter of llaw or 
of undeniable fact’ to have been then sustained”. 
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In this case it was not until 1929 that the Commis¬ 
sioner determined the liability and thereupon the tax 
became fixed ailid certain. Up to that point neither 
appellant nor appellee knew as a matter of “law or 
of undeniable fact" that any tax was due and payable 
and none could be said to have accrued prior thereto. 

(2) In United States v. Anderson (269 U. S. 423) 
the Supreme Court held that in a case where a tax¬ 
payer kept his books on the accrual basis lie was re¬ 
quired to accrue the liability for the federal munitions 

tax in the Year in which the liabilitv was fixed bv the 
» • * 

statute. Nothing remained to be done except a mathe¬ 
matical computation in the Anderson case. In the in¬ 
stant case the Commissioner had to determine the li¬ 
abilitv before anv arose and certainlv it cannot be 

» « • 

said that “a// of the events" had occurred until the 
Commissioner made his determination which was not 


until 1929. 

(3) In Aluminum Castings Co. r. Routzahn (2S2 
U. S. 92) the Court held that the state of facts before 
the Court called for the application of the same rule 
as in the Anderson case (supra). However, the facts 
of the Ahoninuin Company are not sufficiently similar 
to the facts in the present case for the decision to have 
more than a general bearing on the subject at hand. 

(4) In Continental Tie and Lumber Co. v. United 
States (286 U. S. 290) it was held that an award by 
the United States Commerce Commission to a tax¬ 
payer of a deficiency in operating cost of a railroad 
represented the accrual of the asset (as income) in 
the year in which the statute creating the right to the 
compensation was passed. Hut it is to be noted that 
the Court was careful to point out that the amount of 
the recovery to be obtained by the taxpayer involved 
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only a process of calculation, and the liability was not 
contingent. The Court said: ! 

| 

‘‘But in spite of these inherent difficulties we 
think it was possible for a carrier to ascertain 
with reasonable certainty the amount of the award 
to be paid by the Government”. i 

i. * | 

1 

i 

(5) The Brooklyn Union Gas Co. (22 B. T.|A. 507). 
In that case the decision was that a litigation over the 
amount of a tax, rather than the liability for the tax 
did not carrv forward the accrual of the liabilixv to the 

* < i* 

date of the termination of the litigation. | 

(6) In Columbian Carbon Co. v. Commissioner (25 

B. T. A. 456) the Board held that a British tax under 
the British Income Tax Act of 1918 accrued! on the 
first day of each year of assessment, because the stat¬ 
ute definitelv and unconditionallv fixed the tax liability 
for the “year of assessment”. In that case [we call 
the Court’s attention to an excerpt from the opinion 
which is exactly in support of appellant's contention 
in the present case, as follows: j 

“There can be no such thing as the accrual of a 
conditional or contingent liability. Liability is 
either incurred or it is not incurred. So bony as 
the question of liability is contingent, no liability 
has been definitely incurred, and until definitely 
incurred it cannot be said to have accrued |. 


(7) In Permanent Homes Land Co. v. Commis 


s loner 


(27 B. T. A. 142) the Board held a prospective item 
of income to the taxpayer “accrued”, “in the] year 
when the obligation to pay petitioner such an\ounts 
became definite and fixed:'. That decision is jhere- 
fore consistent rather than inconsistent with appel¬ 
lant’s contention in the case at hand. j 
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CONCLUSION. 

In view of the foregoing it is submitted that the facts 
in the instant case show that all of the “events'* nec¬ 
essary to determine the capital stock tax liability did 
not occur until 192.9 (U. S. v. Anderson 269, U. S. 
423); that as a matter of “law or of undeniable fact" 
the tax did not accrue prior to 1929 (American (’ode 
Co. vs. U. S., 280 U. S. 445); that the liability for this 
tax was not “fixed and absolute" until 1929 (Blum 
v. Helvering, decided Dec. 4, *34, U. S. Ct. of Appls 
for the Dist. of Col., Unreported), and that to apply 
anv other ruling would inevitablv result in confusion 
and there would be no certainty at any time as to when 
the liability should be allowed (Malleable Iron Range 
Co. v. U. S. 62, Ct. Cls. 425). 

The capital stock tax, therefore, should be allowed 
as a deduction from the income of the appellant in the 
vear 1929 and the decision of the Board of Tax Ap- 
peals should be reversed. 


Raymond F. Garkity, 

Attorney for Appellant. 
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In the Court of Appeals of the District of 

Columbia 

. 

i 

- ! 

No. 6336 I 

I 

Continental Baking Corporation, petitioner 

i 

v . | 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent j 

i 

ON PETITION FOR REVIEW OF DECISION OF THE UNITED 

STATES HOARD OF TAX APPEALS ! 

I 

— 

i 

brief for the respondent 
— 

I 

OPINION BELOW 

I 

I 

The only previous opinion in this case is tjiat of 
the United States Board of Tax Appeals (R. 21- 
22) which is reported in 30 B. T. A. 354. 

i 

JURISDICTION 

This appeal involves income taxes for the Calen¬ 
dar year 1929 amounting to $5,393.08 (R. 19) and 
is taken from the decision of the United States 
Board of Tax Appeals entered May 16, 1934 (R. 
22-23). The case is brought to this Court by; peti¬ 
tion for review filed July 12, 1934 (R. 24),|pur- 

(i) I 
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suant to Sections 1101-1103 of the Revenue Act of 
1926, e. 27, 44 Stat. 9, 109, 110, as amended by Sec¬ 
tion 1101 of the Revenue Act of 1932, c. 209, 47 
Stat. 169, and as amended by Section 519 of the 
Revenue Act of 1934, c. 277, 48 Stat. 680. 

STATUTES AND REGULATIONS INVOLVED 

The pertinent portions of the statutes and regu¬ 
lations involved appear in the Appendix, infra, 
pp. 14-23. 

QUESTION PRESENTED 

Did the Federal capital-stock tax accrue in the 
year for which it was due and payable or in a sub¬ 
sequent year in which the Commissioner denied 
taxpayer’s claim for exemption? 

STATEMENT 

The taxpayer. Continental Baking Corporation, 
is a corporation organized and existing under the 
laws of the State of Maryland with its principal 
place of business in New York City. In 1929 the 
Bakeries Service Corporation was a subsidiary of 
the taxpayer which returned its income for the year 
1929 on Form 1122, in the consolidated income tax 
return, Form 1120, filed by the taxpayer for the 
calendar year 1929. Both companies kept their 
books on the accrual basis in the calendar years 
1925-1929, inclusive (R. 19). 

The Continental Baking Corporation filed its 
capital stock tax return, Form 707, as required by 
law in Julv 1925, with the Collector of Internal 

V 7 
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Revenue at Chicago, Illinois, which covered the 
taxable period ended June 30, 1926. No j capital 
stock tax was shown to be due on the return, the 
taxpayer claiming exemption on the alleged jground 
that it was not engaged in doing business (|R. 20). 

On July 12, 1928, taxpayer received from the 
Commissioner its first communication relative to 
its capital stock tax return for the year endcjd June 
30, 1926. On December 26, 1928, the capital stock 

i 

tax was assessed against the taxpayer. I|emand 

for this tax was made by the Collector of Internal 

! 

Revenue on January 16, 1929, and on January 25, 
1929, a claim for abatement was filed. On May 20, 
1929, the Commissioner advised the taxpayer that 
it was liable for the capital stock tax for tpe year 
ended June 30, 1926, but allowed the abatement 
claim in the amount of $11,737. The balance was 

i 

disallowed and was paid by the Bakeries £j>ervice 
Corporation on June 11,1929 (R. 20). | 

No capital stock tax was accrued on the bejoks of 
the taxpayer or the Bakeries Service Corporation 
during either the calendar year 1925 or the calen- 
dar vear 1926, and no reserve for the same \yas set 
up on the books in any manner. No deduction was 
claimed or allowed in the income-tax returps for 
either of the years 1925 or 1926 (R. 20). 

The Continental Baking Corporation elairped in 
its capital stock tax return and its claim for Abate¬ 
ment that it was not 4 ‘doing business” and there¬ 
fore w T as not subject to the capital stock tax. In 
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1929, when the tax, amounting to $49,028, was paid, 
it charged the same on its books as an expense for 
that, year and took this item as a deduction on its 
return for that year (R. 20). 

The Commissioner disallowed the deduction for 
the year 1929 and the Board of Tax Appeals upheld 
his determination. 


ARGUMENT 


Taxpayer contends that inasmuch as it claimed 
it was exempt from capital-stock tax as a corpora¬ 
tion not engaged in business ” and by the regula- 
tions “the determination of liability rests with the 
Commissioner", this decision of liability by the 
Commissioner was a “fact" necessary to fix the 
liability, and no tax could be said to have accrued 
until such decision was made. 


The Board of Tax Appeals said (R. 22): 

At June 30, 1925, all the facts existed and 
were known upon which liability to the tax 
was to be predicated; it was then ascertain¬ 
able as a matter of law whether the cor¬ 
poration was “carrying on or doing busi¬ 
ness’ ’ within the intent and meaning of the 
statute, and we do not think the incidence 
of thejtax or its accrual could be postponed 
by the filing of a return in which exemption 
from the tax was claimed. 

Since the accounts were kept on the ac¬ 
crual basis, the liability became fixed at July 
1, 1925, if the corporation was not exempt, 
and it having been so determined by the re¬ 
spondent, the liability to the tax accrued in 




o 


1925 and not in 1929. United States v. 
Anderson, 269 U. S. 422; Aluminum Cast¬ 
ings Co. v. Routzahn, 282 U. S. 92 j Conti¬ 
nental Tie <£• Lumber Co. v. United!] States, 
286 U. S. 290; Brooklyn Union GasiCo., 22 
B. T. A. 507; afifd., 62 Fed. (2d) 5f)5; Co¬ 
lumbian Carbon Co., 25 B. T. A. 456; perma¬ 
nent Homes Land Co., 27 B. T. A. 142; 

I 

Russell-Miller Milling Co., supra. j 

i 

Practically tlie identical question was considered 
by this Court in Russell-Miller Milling Co. jv. Hel¬ 
ver ing, 69 F. (2d) 392. In that case the British 
Government demanded of the taxpayer income 
taxes for the fiscal years 1925-1926, 1926-1927, and 
1927-1928. Taxpayer denied liability (In the 
ground (a) that it was not trading in | Great 
Britain, and (b) that, if it were, no profit lipd been 
earned on sales there. In October 1928 the tax- 

i 

payer accepted the British Government’s ojffer to 
accept a lesser amount if the taxpayer would! admit 
liability and pay. Pending the dispute, taxpayer 
did not accrue upon its books any amount fo|r such 
taxes but in its return for 1928-1929 claimed credit 
for the sum paid. This Court said (pp. 393-394) : 

Section 43 of that act [1928] (45 Stat. 805, 
26 U. S. C. A. § 2043) provides that such 
credits shall be taken for the taxable ypar in 
which “paid or accrued”, or “paid pr in¬ 
curred”, according to the method of account¬ 
ing used in computing the taxpayer’s net in¬ 
come. Section 48 (c) of that act (451 Stat. 
807, 26 U. S. C. A. § 2048 (c)) provide^ that 
the terms “paid or accrued” or “paid br in- 
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curred” shall bo construed according to the 
method of accounting used in computing the 
taxpayer’s net income. 

Counsel for petitioner concedes that under 
the statute and regulations a taxpayer on the 
accrual basis can only take a deduction in the 
return for the year in which the taxes ac¬ 
crued.! But petitioner insists that here the 
tax paid to Great Britain did not accrue 
until the year in which the payment was 
made, because liability therefor was “denied 
and contested’’ in the previous years. Lucas 
v. American Code Co., 280 U. S. 445, 50 
S. Ct. 202, 74 L. Ed. 538, 67 A. L. R. 1010, 
is cited as in point. That was a case in 
which the claimed deduction grew out of a 
judgment for damages for breach of contract 
of employment. The breach occurred in 
1919, the judgment was in 1922, the payment 
in 1923. The taxpayer had accrued a re¬ 
serve to cover the contingency of liability 
and insisted on the right to the deduction as 
of the year 1919, the year of the breach. 
The Supreme Court rejected this conten¬ 
tion. And so it is argued that here, by rea¬ 
son of petitioner's denial of liability for 
taxes to Great Britain, it can no more be 
said, than in the Lucas Case, that the tax 
accrued in 1926-27 or 1927-28. But we 
think the analogy is not so clear as petitioner 
insists. In the Lucas Case, as the opinion 
points out, a refusal to perform a contract 
or even an unquestionable breach does not 
of necessity result in loss, and this because 
the injured party may not prosecute his 
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claim or may forgive the breach, dnd, fur¬ 
ther, even if the claim be prosecuted, the 
amount recoverable depends in pairt on fu¬ 
ture contingent events, as, for instance, 

^ 7 7 | 7 

where the injured party procures jnew em¬ 
ployment or dies. It was because of these 
contingencies that the Supreme Court said 
that the loss could not in the year of the 
breach be said as a matter of “law or of 
undeniable fact” to have been then sus¬ 
tained. 

But the same chance elements arq lacking 

in the instant case. Here we are 'cdncerned 

with a tax imposed by law on profits on sales 

made in Great Britain bv an outsider. The 

* 

amount and basis of the tax were fixed and 
certain in 1926-27. All that was necessarv 

4 / 

to make it effective was the applicable con¬ 
ditions. If these conditions in fact obtained, 
the element of contingency was Jacking. 
These conditions were factual, and tfhe facts 
were peculiarly within the knowledge of 
petitioner. The case in that aspect is much 
more like United States v. Anderson, 269 
U. S. 422, 441, 46 S. Ct. 131, 134, 7Q L. Ed. 
347, where the Supreme Court said to the 
time when a tax accrued: “In a technical 
legal sense it may be argued that a tax does 
not accrue until it has been assessed jand be¬ 
comes due; but it is also true that in advance 
of the assessment of a tax all the events mav 

i •/ 

occur which fix the amount of the fax and 
determine the liability of the taxpayer to pay 
it. * * * In the economic and bookkeep¬ 
ing sense with which the statute and Treas- 

10702 ."—:;."- 2 
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ury decision were concerned, the taxes had 
accrued.’’ The only difference to be found 
between that case and this is that here peti¬ 
tioner, when asked for payment, denied lia¬ 
bility on the ground that it was not trading 
in G'reat Britain, and, if it was, it had made 
no profit on his sales there. In either event 
it would owe no tax. The last position, how¬ 
ever, qualified the first and left open only the 
question of amount of tax dependent upon 
the fact and extent of profit. The subse¬ 
quent admission of liability and payment are 
consistent with the view that the amended 
tax assessment was correct, and, of course, in 
that view petitioner’s action reinstated the 
validity of the tax as of the time it was first 
pressed. Certainly, as we think, it better 
than anyone else knew the fact as well as 
the extent of its liability, and equally cer¬ 
tainly it should not be heard later to sav that 
the debt had not accrued because without 
more it elected to contest it. What justifica¬ 
tion other than we have mentioned it had for 
a denial of liability we do not know, nor may 
we conclude, without some evidence to that 
effect, that in abandoning its previous stand 
and admitting liability it was impelled alone 
by a purpose to buy its peace. If the latter 
be true, the evidence should have shown it, 
for the information was solely in the posses¬ 
sion of petitioner. 

The case, therefore, as we get it, is one in 
which a foreign tax appears to have been 
assessed against an American corporation on 
profits earned in the year 1925-26. It was 
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assessed as to amount on an arbitrary basis 
because of petitioner’s failure to furnish the 
statement on which it could be correctly de¬ 
termined. It was contested at first as not 
due in anv amount, but in a later lyear lia- 
bilitv for a smaller sum was admitted, and 
it was settled on that basis. In t|hese cir¬ 
cumstances the amount paid accrued in the 
year the profits on which payment was based 
were made and not in the year of payment, 
and the Commissioner was therefore)! right in 
assessing the deficiency. ! 

In Commissioner v. Terre Haute Electrical Co., 
67 F. (2d) 697, 698 (C. C. A. 7th), certiorarji denied, 
292 U. S. 624, a lessee had covenanted to pay all 

i 

taxes “as the same shall accrue”, it being under¬ 
stood that the lessee could resist by legal proceed¬ 
ings the payment of any tax or assessment. Lessee 
was not obligated to pay any tax so contested until 
thirty days after final adjudication by tl|e court 
having jurisdiction. The taxes paid under this 
covenant were income to the lessor. The (Commis¬ 
sioner determined subsequent to 1928 that there 
was an additional income tax due from th^ lessor 
for the years 1922 and 1923. Both the lesjsor and 
lessee denied liability for this additional itax and 
contested the same in the courts. The Commis¬ 
sioner increased the lessor’s income for ly22 and 
1923 by the amount of the contested additional tax. 
Taxpayer contended that because of the terms of 
the lease the additional tax would not accrue until 
the final determination of the litigation contesting 



10 


their validity, and prior to that time there was no 
liability on the part of the lessee to pay the same. 

The court overruled this contention on authoritv 

•/ 

of United States v. Anderson, 269 U. S. 422, and 
Uneasvitle Mfg. Co. v. Commissioner , 55 F. (2d) 
893 (C. C. A. 2d). It then said (p. 699) : 

There is stronger reason, it seems to us, 
for holding that the income tax on tax¬ 
payer's income, which the lessee was re¬ 
quired to pay, became part of the taxpayer’s 
income the vear after the income accrued: 
that is, when the tax thereon became payable 
rather than tliirtv davs after the court has 

ft' ft 

decided the disputed question of amount. 
The above-cited cases, however, seem to set¬ 
tle the question adversely to the taxpayer. 

In Uncasvilte Mfg. Co. v. Commissioner, supra > 
the question was whether or not an additional state 
tax which was calculated upon income and which 
increased as the Commissioner increased the in¬ 
come, accrued in the year for which levied or in the 
year when it was finally fixed as a tax upon the 
income as determined bv the Commissioner. In 
holding that the tax accrued in the vear for which 
levied, the court said (p. 895): 

All the facts upon which the calculation 
depended had been fixed before the expira¬ 
tion of the year 1918. Differences could 
arise, and did, as to the amount of the com¬ 
pany’s income for that year, but they were 
due to the proper appraisal of its property, 
and possible disputes as to the meaning of 
the law. The computation was uncertain, 
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but its basis was unchangeable; it was un¬ 
known, not unknowable on December 31, 
1918. That is the test, and that was not the 
situation in Lucas v. American Code Co., 
where the employee’s claim was subject to 
variation according as he lived ind con¬ 
ducted himself in the future. No}’ does it 
make any difference that the company had 
not accrued the additional deduction on its 
books in the year 1918, though we piay pre¬ 
sume that it carried the Connecticut tax at 
the amount of its income as returned. 

See also Aluminum Castings Co. v. Routzahn, 
282 U. S. 92; Continental Tie cf* Lumber Co. v. 
United States, 286 U. S. 290; Commissioner v. Old 
Dominion S. S . Co., 47 P. (2d) 148 ( C. C. A. 2d) ; 
Commissioner v. ’Brooklyn Union Gas Co., 62 P. 
(2d) 505 (C. C. A. 2d); Standard Oil Co. v. Mc¬ 
Laughlin, 67 F. (2d) 111, 118 (C. C. A. 9th). 

Under Section 700 (a) (1) of the Revejnue Act 
of 1924 (now repealed), infra, pp. 15-17, the capi¬ 
tal-stock tax was imposed upon every domestic cor¬ 
poration carrying on or doing business. corpo¬ 
ration was exempt for any year in which it was not 
engaged in business during the preceding y^ar end¬ 
ing June 30. It was therefore the status of the 
corporation during the taxable period wliicji estab¬ 
lished the liability for the capital-stock tax, and 
not the taxpayer’s claim for exemption nor the de¬ 
termination of the Commissioner. Nor was this 
status changed by the claim for exemptioij or the 
determination of the Commissioner. 
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The determination was based upon facts, all 
existing in 1925, and as the corporation was doing 
business in 1925 within the provisions of the Act 
and Regulations, the capital-stock tax then accrued. 
The liability for capital-stock tax was dependent 
upon whether or not the corporation was engaged 
in business during the taxable period. All of the 
acts and transactions which determined this ques¬ 
tion were complete and present at July 1, 1925. 
The Commissioner’s determination was purely min¬ 
isterial. Cf. Continental Tie & Lumber Co. v. 
United States, supra; Helvering v. Gulf, M. cfc N. 
R. Co., 71 F. (2d) 953 (App. D. C.). His determi¬ 
nation could have been made as readily on June 
30, 1925, as in 1929. Nothing remained to be done 
after the prior date which could have affected the 
determination. 

Furthermore, the tax was imposed unless the tax¬ 
payer was not doing business, rather than having 
been imposed // the taxpayer be doing business. In 
this connection it would seem that the taxpayer in 
its brief in quoting Article 31 of Regulations 64, 
infra, pp. 21-23, failed to quote a material portion 
thereof—the first sentence, viz: 

Corporations claiming exemption. —As 
corporations are generally organized to do 
business, every existing company is pre¬ 
sumed to be subject to the tax unless satis¬ 
factory evidence is submitted showing that 
it is exempt. 



Article 11 of said Regulations, 64, infra, pjp. 17-19, 
provides in part as follows: j 

Corporations will be presumed to be sub¬ 
ject to the tax unless they submit prpof, sat¬ 
isfactory to the commissioner, that tjhey are 
not actually carrying on or doing business. 
(See art. 31.) * | 

Articles 11, 12, and 13 of said Regulation^ 64 are 
set forth in the Appendix, infra, pp. 17-21. 

It requires no citation of authority to support 
the statement that a tax will be presumed tq be due 
unless and until one claiming exemption brings 
himself clearly within the exemption claimed. 

Taxpayers cannot by merely denying liability 
postpone the accrual of an item, perhaps to a year 
more favorable to them. The test is, when did all 
the facts exist which fixed the liability and deter¬ 
mined its amount. In the instant case suqh facts 
existed in 1925 and the item then accrued, i 


CONCLUSION 

In view of the foregoing, the decision | of the 
Board of Tax Appeals should be affirmed. | 
Respectfully submitted. 

Frank J. Widemanl 
Assistant Attorney General. 
Sew all Key, 

7 i 

A. F. Prescott, 

i 

Special Assistants to the Attorney Geiieral . 
January 1935. 
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APPENDIX 

Revenue Act of 1928, c. 852, 45 Stat. 791: 

Sec. 23. Deductions from gross income. 

In computing net income there shall be 

allowed as deductions: 

***** 

(c) Taxes generally .—Taxes paid or ac¬ 
crued within the taxable years, except— 

(1) income, war-profits, and excess- 
profits taxes imposed by the authority 
of the United States; 

(2) so much of the income, war-prof¬ 
its, and excess-profits taxes imposed by 
the authority of anv foreign country or 
possession of the United States as is al¬ 
lowed as a credit against the tax under 
section 131; and 

I (3) taxes assessed against local bene¬ 
fits of a kind tending to increase the 
yalue of the property assessed; but this 
paragraph shall not exclude the allow¬ 
ance as a deduction of so much of such 
taxes as is properly allocable to mainte¬ 
nance or interest charges. 

For the purpose of this subsection, estate, 
inheritance, legacy, and succession taxes ac¬ 
crue on the due date thereof, except as other¬ 
wise provided by the law of the jurisdiction 
imposing such taxes, and shall be allowed as 

a deduction only to the estate. 

* 

Sec. 43. Period for which deductions 

AND CREDITS TAKEN. 

The deductions and credits provided for in 
this title shall be taken for the taxable year 

( 14 ) 





in which “paid or accrued” or “paid or in¬ 
curred”, dependent upon the method of ac¬ 
counting upon the basis of which thejnet in¬ 
come is computed, unless in order to (clearly 
reflect the income the deductions or icredits 
should be taken as of a different peribd. 

Sec. 48. Definitions. 

When used in this title— 

( a ) Taxable year. — “Taxable | year” 

means the calendar vear, or the fiscal vear 

* * 

ending during such calendar year, upon the 
basis of which the net income is coijiputed 


under this Part. “Taxable year” includes, 
in the case of a return made for a frac¬ 


tional part of a year under the provisions of 
this title or under regulations prescribed by 
the Commissioner with the approval lof the 
Secretary, the period for which such return 
is made. The first taxable year, to be called 

the taxable vear 1928, shall be the calendar 

•/ / 

year 1928 or any fiscal year ending during 
the calendar vear 1928. 

‘ i 

Regulations 74, promulgated under the Revenue 
Act of 1928: I 


Art. 152. Federal duties a nd excise taxes .— 
Import or tariff duties paid to the proper 
customs officers, and business, license, privi¬ 
lege, excise, and stamp taxes paid to {inter¬ 
nal-revenue collectors, are deductible as; taxes 
imposed by the authority of the United 
States, provided they are not added to and 
made a part of the expenses of the business 
or the cost of articles of merchandise with 
respect to which they are paid, in which case 
they cannot be separately deducted. j 

Revenue Act of 1924, c. 234, 43 Stat. 253: ! 

Sec. 214. (a) In computing net income 
there shall be allowed as deductions: 
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(3) Taxes paid or accrued within the tax¬ 
able year except (A) income, war-profits, 
and excess-profits taxes imposed by the au¬ 
thority of the United States, (B) so much of 
the income, war-profits, and excess-profits 
taxes, imposed by the authority of any for¬ 
eign country or possession of the United 
States, as is allowed as a credit under section 
222, (C) taxes assessed against local bene¬ 
fits of a kind tending to increase the value 
of the property assessed, and (D) taxes im¬ 
posed upon the taxpayer upon his interest 
as shareholder of a corporation, which are 
paid by the corporation without reimburse¬ 
ment from the taxpayer. For the purpose 
of this paragraph, estate, inheritance, legacy, 
and succession taxes accrue on the due date 
thereof except as otherwise provided by the 
law of the jurisdiction imposing such taxes 
(U. S. C., Title 26, Sec. 955). 

Section 214 (a) (3) (U. S. C. App., Title 

26, Sec. 955) of the Revenue Act of 1926, c. 

27, 44 Slat. 9, is substantially the same as the 
above-quoted provisions of the Revenue Act 
of 1924. 

Sec. 1001. The Commissioner, with the 
approval of the Secretary, is authorized to 
prescribe all needful rules and regulations 
for the enforcement of this Act (U. S. C., 
Title 26, Sec. 1245). 

Section 1101 (U. S. C. App., Title 26, Sec. 
1245) of the Revenue Act of 1926, c. 27, 44 
Stat. 9, is substantially the same as the 
above-quoted provisions of the Revenue Act 
of 1924. 

Sec. 700. (a) On and after July 1, 1924, 

in lieu of the tax imposed by section 1000 of 
the Revenue Act of 1921— 



(1) Every domestic corporation sljall pay 
annually a special excise tax with respect to 
carrying on or doing business, equivalent to 
$1 for each $1,000 of so much of t|ie fair 
average value of its capital stock for l^he pre¬ 
ceding year ending June 30 as is in excess of 
$5,000. In estimating the value of capital 
stock the surplus and undivided profijts shall 
be included; 

* * * * | * 

(2) (b) The taxes imposed by this Section 

shall not apply in any year to any corpora¬ 
tion which was not engaged in business (or, 
in the case of a foreign corporation, not en¬ 
gaged in business in the United Stated) dur¬ 
ing tlie preceding year ending June <j$0, nor 
to any corporation enumerated in section 
231, nor to any insurance company subject to 
the tax imposed by section 243 <|>r 246 
(U. S. C., Title 26, Sec. 223). 

Regulations 64, promulgated under the Revenue 
Act of 1924: " | 

Art. 11. Basis of the tax: “Carrying on 
or doing business .”—The basis of the tax in 
the case of a domestic corporation is “carry¬ 
ing on or doing business” in the capacity of 
a corporation or association. The jwords 
“carrying on or doing business” must be 
given their ordinary and natural significa¬ 
tion. “Business” is a very comprehensive 
term and embraces whatever occupies the 
time, attention, or labor of men for the pur¬ 
pose of livelihood or profit. In j other 
words, business necessarily involves the idea 
of gain. The distinction in each case must 
depend upon the peculiar facts in the) case. 

Corporations will be presumed to be sub¬ 
ject to the tax unless they submit jiroof, 
satisfactorv to the commissioner, that thev 
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are not actually carrying on or doing busi¬ 
ness. i (See art. 31.) If a corporation claims 
exemption on the ground that it was organ¬ 
ized for the sole purpose of owning and hold¬ 
ing property and distributing its avails, it 
will be required to file an excerpt from its 
charter setting forth its corporate powers, 
together with a full and comprehensive 
statement showing the nature of the activi¬ 
ties in which it is, and has been, actually en¬ 
gaged. If a corporation claims exemption 
on the ground that it has substantially 
retired from the business for which it was 
organized and has reduced its activities to 
the mere ownership and holding of property, 
distributing its avails, and doing only the 
acts necessary to the maintenance of its cor- 
porate existence and the private manage¬ 
ment of its purely internal affairs, it will 
be required to furnish evidence, such as a 
copy of any amendment of its charter, lease 
agreements, or contracts, if any have been 
entered into, detailed statement of receipts 
and disbursements for the year immediately 
preceding the taxable period, or other evi¬ 
dence satisfactory to the commissioner, to 
show that it has substantiallv retired from 


business. 

A corporation that has “substantially re¬ 
tired from business" is one that has changed 
its status, as, for instance, by divesting itself 
of all control over and management of the 
property formerly employed by it in the 
doing of business, and has reduced its activi- 
ties accordingly. 

The leasing of all the property of a corpo¬ 
ration, whereby it divests itself of control 
and management thereof, or the sale of all 
the property of a corporation and the reduc¬ 
tion of' its activities to the collection of the 
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proceeds of the sale on an installment plan, 
are instances of a corporation substantially 
retiring from business. 

Art. 12. “Carrying on or doing business” 
illustrated .—Corporations organized for the 
purpose of and actually engaged in such 
activities as buying, selling, or dealing in 
mineral or timber land or other real jestate; 
leasing property, collecting rents, managing 
office buildings, making investments ojf prof¬ 
its; leasing lands and collecting royalties, 
managing wharves, dividing profits; hud in 
some cases investing the surplus, ^re en¬ 
gaged in “carrying on or doing business” 
within the meaning of the statute. 

A corporation may complete its organiza¬ 
tion and sell its capital stock for cash with¬ 
out incurring liability, but other activities, 
such as entering into contracts for the pur¬ 
chase of property or construction of 4 plant 
are corporate business acts, and constitute 
doing business. In other words, it is not 
necessary that a company be actually en¬ 
gaged in the manufacture of its intended 
product or that it be actually creating! profit 
or gain to incur liability. The makjng of 
contracts, buying of materials or machinery, 
constructing buildings, employing and dis¬ 
charging of individuals are necessary busi¬ 
ness acts leading to the more profitable end 
of manufacturing certain products. 

The letting of a contract and construction 
of a hotel preparatory to engaging m the 
hotel business is sufficient to incur liability. 

A corporation organized for the purpose 
of, and actually engaged in, buying mineral 
or timber land or other real estate andj hold¬ 
ing it with a view to future sale |it an 
advance is carrying on or doing business. 
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A corporation organized for the purpose 
of owning and leasing real estate which has 
leased all of the property under its control 
is still engaged in doing business unless, 
under the terms of its lease, its activities 
have been reduced to the mere receipt and 
distribution of the avails of the leases at the 
actual cost of so doing. If it is still main¬ 
taining its organization for the purpose of 
continued effort in the pursuit of profit and 
gain, it is doing business. 

A corporation owning or managing real 
estate which leases all of its property, but 
under the terms of the lease is required to 
maintain or keep the property in repair, is 
doing business. 

Xo particular amount of business is re¬ 
quired in order to bring a company within 
the terms of the act. 

A corporation engaged in mining or in de¬ 
veloping and speculating in mineral lands is 
doing business. 

A corporation engaged in buying and sell¬ 
ing securities or other property is doing busi¬ 
ness, even though for a period it makes no 
purchases or sales because of unfavorable 
market conditions. 

A corporation formed to take over mis¬ 
cellaneous stocks, bonds, or other property 
(as of an estate) to negotiate sales of va¬ 
rious items from time to time as opportunity 
and judgment dictate, and to distribute the 
profits from time to time as liquidation is 
effected, is, while so engaged, carrying on or 
doing business. 

A parent corporation which finances or 
manages the operations of its subsidiaries is 
doing business. 

A 'so-called holding company which, 
under its charter, is authorized to and does, 
in addition to receiving and distributing the 
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avails of tlie property or securities |ield by 
it, finances the operations of its subsidiaries 
is engaged in doing business. 

A corporation organized for the jjurpose 
of taking over and holding securities, timber 
land, coal lands, or other real estate is held 
to be doing business, if it makes investments 
or reinvestments of its surplus income or 
funds in excess of an amount necessary to 
maintain its original investments. 

Art. 13. Not “ doing business —Holding 
companies as distinguished from parent cor¬ 
porations, and corporations all of j whose 
property and business is operated b}f, or is 
in the hands of, a receiver or the Aliei^ Prop¬ 
erty Custodian, are not doing business 

A holding company is defined as onel whose 
corporate powers are limited to tliO mere 
owning and holding of property arid dis¬ 
tribution of its avails, or one which, al¬ 
though incorporated for the purpose of do¬ 
ing business, has substantially retiree), from 
the business for* which it was organized and 
has reduced its activities to the mere owner¬ 
ship and holding of property, distributing 
its avails, and doing only such acts hs are 
necessary to the maintenance of its corpo¬ 
rate existence and the private management 
of its purely internal affairs. 

A holding company, as above defined, will 
not be considered to be doing business by rea¬ 
son of the reinvestment of its surplus ipcome 
or funds to the extent only of maintaining 
its original investments. 

Art. 31. Corporations claiming exemp¬ 
tion ..—As corporations are generally Organ¬ 
ized to do business, every existing confipany 
is presumed to be subject to the tax tinless 
satisfactory evidence is submitted shewing 
that it is exempt. Organizations claiming 
exemption should fill out Form 707, bpt in- 



stead of computing the tax should enter in 
the space provided for the computation the 
notation “Exemption claimed/’ The deter¬ 
mination of liability rests with the Commis¬ 
sioner of Internal Revenue and without com¬ 
plete information it is impossible to make a 
decision. Therefore, in all such cases the 
return so filled out must be filed with the 
collector, together with a comprehensive 
statement of the reasons for claiming exemp¬ 
tion except as provided hereinafter. 

When a corporation has once established 

to the satisfaction of the commissioner that 

it is an insurance company or a corporation 

entitled to exemption under section 231 of 

the law, and has been notified officiallv that 

* 

it is not liable for capital-stock tax, it need 
not thereafter file a return, unless it changes 
the character of its organization or opera¬ 
tions or the purpose for which it was created. 

Any change in status of an organization 
from that on which exemption was pred¬ 
icated will make the organization affected 
liable for filing a complete return in July fol¬ 
lowing the change, and failure to file will 
subject the corporation to the penalty pro¬ 
vision of the law covering delinquent filing 
of returns. 

Collectors will keep a list of the exempt 
organizations to the end that thev mav occa- 
sionally inquire into the status and ascertain 
whether or not thev are observing the condi- 
tions upon which exemption is predicated. 

Any corporation claiming exemption on 
the ground of not being engaged in business 
or on any ground other than those specified 
hereinbefore is not affected by the foregoing 
provisions and must file a capital stock tax 
return, as required by law, in July of each 
year. In such cases, however, if exemption 
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has been allowed for the preceding taxable 
year and there has been no change in the 
status or conditions of the company then the 
first 13 numbered lines of Form 70^ should 
be completed and a statement attached to the 
effect that exemption is claimed for the same 
reasons as for the previous year and [that the 
same status and conditions of the company 
exist for the taxable period in question. In 
this way the records of the collectors’ offices 
will be complete and corporations will avoid 
requests for the filing of returns and unnec¬ 
essary correspondence. | 
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